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The Appeals Chamber of the International Criminal Court,

In the appeal of the Prosecutor against the “Decision on the Prosecution’s Application
for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir” of 4 March 2009
(ICC-02/05-01/09-2-Conf),

After deliberation,
Unanimously,

Delivers the following
JUDGMENT

The “Decision on the Prosecution’s Application for a Warrant of Arrest
against Omar Hassan Ahmad Al Bashir” is reversed to the extent that Pre-Trial
Chamber I decided not to issue a warrant of arrest in respect of the crime of
genocide in view of an erroneous standard of proof. The Pre-Trial Chamber is
directed to decide anew, on the basis of the correct standard of proof, whether

a warrant of arrest in respect of the crime of genocide should be issued.

REASONS

I. KEY FINDING

1. A Pre-Trial Chamber acts erroneously if it denies to issue a warrant of arrest
under article 58 (1) of the Statute on the basis that “the existence of [...] genocidal
intent is only one of several reasonable conclusions available on the materials

» 1

provided by the Prosecution™.

7K

! “Decision on the Prosecution’s Application for a Warrant of Arrest against Omar Hassan Ahmad Al
Bashir”, ICC-02/05-01/09-2-Conf, 4 March 2009, para. 159 (emphasis added). ‘
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II. PROCEDURAL HISTORY

A. Proceedings Before the Pre-Trial Chamber

2. On 14 July 2008, the Prosecutor filed before Pre-Trial Chamber I an
application” under article 58 of the Statute, requesting the issuance of a warrant for
the arrest of Omar Hassan Ahmad Al Bashir for his alleged criminal responsibility in
the commission of genocide, crimes against humanity, and war crimes against
members of the Fur, Masalit and Zaghawa groups in Darfur from March 2003 to July
2008 (hereinafter: “Arrest Warrant Application™).

3.  On 4 March 2009, the Pre-Trial Chamber rendered the “Decision on the
Prosecution’s Application for a Warrant of Arrest against Omar Hassan Ahmad Al
Bashir™ (hereinafter: “Impugned Decision”). The Pre-Trial Chamber decided to issue
an arrest warrant in respect of crimes against humanity and war crimes,* but rejected

the Prosecutor’s application in respect of the crime of genocide.’

4. On 13 March 2009, the Prosecutor filed the “Prosecution’s Application fbr
Leave to Appeal the ‘Decision on the Prosecution’s Application for a Warrant of
Arrest against Omar Hassan Ahmad Al Bashir’™® dated 10 March 2009 (hereiﬁaﬂer:
“Application for Leave to Appeal”), requesting leave to appeal the Impugned

Decision in respect of three issues.

5. On 24 June 2009, the Pre-Trial Chamber rendered the “Decision on the
Prosecutor’s Application for Leave to Appeal the ‘Decision on the Prosecution’s
Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir™’
(hereinafter: “Decision Granting Leave to Appeal”), granting the Application for

Leave to Appeal in respect of one of the issues and rejecting the remainder of the

? «prosecutor’s Application under Article 58”, ICC-02/05-151-US-Exp; “Corrigendum to Prosecution’s
Application under Article 58 filed on 14 July 2008, ICC-02/05-151-US-Exp-Corr. A public redacted
version was filed on 12 September 2009 under the number ICC-02/05-157-AnxA.

3 1CC-02/05-01/09-2-Conf. A public redacted version was filed under the number ICC-02/05-01/09-3,

}n the present judgment, references are to the public redacted version.

* Impugned Decision, p. 92.

> Impugned Decision, para. 206. _ 7%[(
1CC-02/05-01/09-12. - ’

71CC-02/05-01/09-21.
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application.® The issue in respect of which leave to appeal was granted reads as

follows;

Whether the correct standard of proof in the context of Article 58 requires that
the only reasonable conclusion to be drawn from the evidence is the existence of
reasonable grounds to believe that the person has committed a crime within the
jurisdiction of the Court.’

B. Proceedings on Appeal

6. On 2 July 2009, the Prosecutor filed the “Prosecution Request for an Extension
of the Page Limit for its Document in Support of the Appeal against the ‘Decision on
the Prosecution’s Application for a Warrant of Arrest against Omar Hassan Ahmad Al
Bashir”"w, in which the Prosecutor requested an extension of the page limit for his
document in support of the appeal pursuant to regulation 37 (2) of the Regulations of
the Court. The Appeals Chamber granted the Prosecutor’s request on 3 July 2009."

7. On 6 July 2009, the Prosecutor filed the “Prosecution Document in Support of
Appeal against the ‘Decision on the Prosecution’s Application for a Warrant of Arrest

19912

against Omar Hassan Ahmad Al Bashir’”'“ (hereinafter: “Document in Support of the

Appeal”).

8. On 20 July 2009, the Sudan Workers Trade Unions Federation (hereinafter:
“SWTUF”) and the Sudan International Defence Group (hereinafter: “SIDG”) filed an
application for leave to make observations on the appeal under rule 103 of the Rules
of Procedure and Evidence (hereinafter: “Application under Rule 103”)," which the

Prosecutor opposed.’* On 18 September 2009, the Appeals Chamber granted the

¥ Decision Granting Leave to Appeal, p. 10.

? Decision Granting Leave to Appeal, p. 5.

' 1CC-02/05-01/09-22.

1 “Decision on the ‘Prosecution Request for an Extension of the Page Limit for its Document in
Support of Appeal against the “Decision on the Prosecution’s Application for a Warrant of Arrest
against Omar Hassan Ahmad Al Bashir”’”, ICC-02/05-01/09-24.

#1CC-02/05-01/09-25.

13 « Application under Rule 103 in respect of Prosecution Appeal against ‘Decision on the Prosecution’s
Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir’”, 1CC-02/05-01/09-27,
registered on 21 July 2009.

1 «prosecution’s Response to Application under Rule 103 in respect of Prosecution Appeal against
‘Decision on the Prosecution’s Application for a Warrant of Arrest against Omar Hassan Ahmad Al
Bashir’”, ICC-02/05-01/09-29, 11 August 2009. On 24 August 2009, the SWTUF and SIDG filed the
“Application for Leave and Reply to the Prosecution’s Response to the Application under Rule 103 in
respect of Prosecutions Appeal against ‘Decision on the Prosecution's Apphcatlon for a Warrant of
Arrest against Omar Hassan Ahmad Al Bashir’”, ICC-02/05-01/09-33.
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Application under Rule 103." The reasons for that decision were filed on 9 November
2009.'° On 25 September 2009, the SWTUF and SIDG submitted their “Observations
on behalf of Amici Curiae in respect of the Prosecution Appeal’s [sic] against
‘Decision on the Prosecution’s Application for a Warrant of Arrest against Omar
Hassan Ahmad Al Bashir’”!” (hereinafter: “Observations”). On 2 October 2009, the
Prosecutor responded to the Observations'® (hereinafter: “Response to

Observations™).

9.  On 27 August 2009, the applicants for victim status a/0443/09 to a/0450/09
(hereinafter: “Victims”) filed the “Request for an Extension of the Time Limit
Prescribed in the Regulations of the Court and Observations on the Victims’ Right to
Participate in the Prosecution’s Appeal against the Decision on the Application for a
Warrant for the Arrest of Omar Hassan Ahmad al-Bashir”.'” The Prosecutor
responded to this filing on 4 September 2009.2° On 23 October 2009, the Appeals
Chamber rendered the “Decision On the Applications by Victims a/0443/09 to
a/0450/09 to Participate in the Appeal against the ‘Decision on the Prosecution’s
Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir’ and on
the Request for an Extension of Time”,”! instructing the Registrar to transmit the

applications of the Victims to Pre-Trial Chamber I and rejecting the Victims’ request

for an extension of the time limit for the submission of observations in the appeal.

10. On 4 January 2010, and after having been granted victim status by Pre-Trial
Chamber I the Victims filed the “Second Request for Participation and

15 “Decision on the Application of 20 July 2009 for Participation under Rule 103 of the Rules of
Procedure and Evidence and on the Application of 24 August 2009 for Leave to Reply”, ICC-02/05-
01/09-43.

16 «“Reasons for ‘Decision on the Application of 20 July 2009 for Participation under Rule 103 of the

Rules of Procedure and Evidence and on the Application of 24 August 2009 for Leave to Reply’”, ICC-
02/05-01/09-51. :

"7 ICC-02/05-01/09-44. . :

'8 «prosecution Response to Observations of Amicus Curiae in respect of the Prosecution’s Appeal

against the ‘Decision on the Prosecution’s Application for a Warrant of Arrest against Omar Hassan

Ahmad Al Bashir, ICC-02/05-01/09-47.

" 1CC-02/05-01/09-35.

20 «prosecution’s Response to Victims’ Request for Extension of Time and Observations on their Right

to Participation in the Prosecution’s Appeal against the ‘Decision on the Prosecution’s Application for

a Warrant of Arrest against Omar Hassan Ahmad Al Bashir’”, ICC-02/05-01/09-39.

21 1CC-02/05-01/09-48.

22 See “Decision on ‘Applications a/0011/06 to a/0013/06, a/0015/06 and a/0443/09 to a/0450/09 for A
Participation in the Proceedings at the Pre-Trial Stage of the Case”, ICC-02/05-01/09-62, dated 10‘7%<(
December 2009 and registered on 15 December 2009.
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Observations on the Prosecution’s Appeal against the Decision on the Application for
a Warrant for the Arrest of Omar Hassan Ahmad al-Bashir”® (hereinafter: “Second
Victims’ Request for Participation”). On 6 January 2010, the Appeals Chamber issued
an order, setting a time limit for the submission of a response by the Prosecutor to the
Second Victims® Request for Participation.”* The Prosecutor responded to the Second
Victims’ Request for Participation on 11 January 2010% (hereinafter: “Prosecutor’s

Response to Second Victims’ Request”).

11. On 28 January 2010, the Appeals Chamber granted the Victims the right to
participate in the present appeal and allowed the substantive submissions made in the

Second Victims’ Request for Participation.?®

III. MERITS

A. Relevant part of the Impugned Decision

12. In the Impugned Decision, the Pre-Trial Chamber stated:

The Prosecution highlights that it relies exclusively on proof by inference to
substantiate its allegations concerning Omar Al Bashir’s alleged responsibility
for genocide. In particular, the Prosecution relies on inferences to prove the
existence of Omar Al Bashir’s dolus specialis/s;l)eciﬁc intent to destroy in whole
or in part the Fur, Masalit and Zaghawa groups.”’

13.  The Pre-Trial Chamber described the standard of proof that it would apply in

such a situation as follows:

158. In applying the law on the proof by inference to the article 58 evidentiary
standard in relation to the existence of a GoS’s genocidal intent, the Majority
agrees with the Prosecution in that such a standard would be met only if the
materials provided by the Prosecution in support of the Prosecution Application
show that the only reasonable conclusion to be drawn therefrom is the existence

B 1CC-02/05-01/09-65-Conf-Exp; a public redacted version was filed on the same day under the
number 1CC-02/05-01/09-65-Red.

# «“Order on the Filing of a Response to the ‘Second Request for Participation and Observations on the
Prosecution's Appeal against the Decision on the Application for a Warrant for the Arrest of Omar
Hassan Ahmad al-Bashir’”, ICC-02/05-01/09-66.

2 «prosecution Response to the Victims® ‘Second Request for Participation and Observations on the
Prosecution’s Appeal against the Decision on the Application for a Warrant for the Arrest of Omar
Hassan Ahmad al-Bashir’”, ICC-02/05-01/09-68.

%6 «Decision on the Second Application by Victims a/0443/09 to a/0450/09 to Participate in the Appeal
against the ‘Decision on the Prosecution’s Application for a Warrant of Arrest against Omar Hassan
Ahmad Al Bashir’”, ICC-02/05-01/09-70.

2 Impugned Decision, para. 147, (footnotes omitted).
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of reasonable grounds to believe in the existence of a GoS’s dolus specialis/
specific intent to destroy in whole or in part the Fur, Masalit and Zaghawa
groups. ’

159. As a result, the Majority considers that, if the existence of a GoS’s
genocidal intent is only one of several reasonable conclusions available on the
materials provided by the Prosecution, the Prosecution Application in relation to
genocide must be rejected as the evidentiary standard provided for in article 58
of the Statute would not have been met.?®

14. The Pre-Trial Chamber assessed the evidence presented by the Prosecutor
against the standard developed in paragraphs 158 and 159 of the Impugned Decision
and concluded that “the materials provided by the Prosecution in support of the
Prosecution Application fail to provide reasonable grounds to believe that the GoS
acted with dolus specialis/specific intent to destroy in whole or in part the Fur,
Masalit and Zaghawa groups, and consequently no warrant of arrest for Omar Al

Bashir shall be issued in relation to [the crime of genocide]”.>

B. The Dissenting Opinion

15. Judge USacka filed a separate and partly dissenting opinion to the Impugned
Decision’' (hereinafter: “Dissenting Opinion”). She underlined that the Statute
provides for an increasingly demanding evidentiary threshold from the arrest warrant
stage to conviction.”> She disagreed with the test adopted by the Pre-Trial Chamber,
stating that it was “tantamount to requiring the Prosecution to present sufficient
evidence to allow the Chamber to be convinced of genocidal intent beyond a
reasonable doubt”.®® In her view, it is sufficient that the inference of genocidal intent
be a reasonable one, but it is not necessary that it be the only reasonable conclusion
based on the evidence.’* Judge Usacka assessed the evidence presented by the

Prosecutor and concluded that the existence of genocidal intent was indeed a

% Impugned Decision, paras 158-159 (footnotes omitted).
%% See Impugned Decision, paras 162-205.

3 Impugned Decision, para. 206.

31 1CC-02/05-01/09-3, pp. 96-146.

32 Dissenting Opinion, paras 7-10.

% Dissenting Opinion, para. 31. : :
* Dissenting Opinion, paras 32, 34.
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reasonable conclusion.®> In her opinion, the Pre-Trial Chamber should have issued a

warrant of arrest in respect of genocide.*®

C. Arguments of the Prosecutor

16. In his Document in Support of the Appeal, the Prosecutor submits that he
proved the genocidal intent of Mr Al Bashir before the Pre-Trial Chamber.’” He
argues that the Pre-Trial Chamber incorrectly required that genocidal intent be the
~ only reasonable conclusion to be drawn on the basis of the evidence® In the
Prosecutor’s view, the Pre-Trial Chamber “effectively required proof of an inference
beyond reasonable doubt in order to establish ‘reasonable grounds to believe’ under
Article 58”3 The Prosecutor submits that article 58 of the Statute does not require
that’ “a conclusion be the only reasonable conclusion. Nor is this a generic
requirement for proof by inference at all stages”.** The Prosecutor notes that although
the Pre-Trial Chamber explained in the Decision Granting Leave that it had not
required proof beyond reasonable doubt, the Chamber failed to explain why it
nevertheless reqﬁired that genocidal intent be the only reasonable concluélion.41 In the
view of the Prosecutor, this amounted to the imposition of an incorrect two-stége
test> The Prosecutor also contends that the Pre-Trial Chamber “implicitly
acknowledged” that the inference of Mr Al Bashir’s genocidall intent was

reasonable.*’

17. The Prosecutor emphasises that at the arrest warrant stage, he is not required to
present his full case, but must meet only the lowest standard of proof set out in the
Statute.* In his submission, this threshold is met if the evidence provides “reasonable
(not conclusive or definitive) grounds to believe that the person committed a crime
within the jurisdiction of the Court”.*’ He recalls that the Statute does not differentiate

between various categories of evidence and that the test should not be different for

% Dissenting Opinion, para. 86.

36 Dissenting Opinion, para. 105.

3" Document in Support of the Appeal, para. 19.

¥ Document in Support of the Appeal, paras 20-21.
** Document in Support of the Appeal, para. 27.

% Document in Support of the Appeal, para. 29.

*! Document in Support of the Appeal, para. 30.

2 Document in Support of the Appeal, para. 30.

“ Document in Support of the Appeal, paras 32, 33.

* Document in Support of the Appeal, para. 42. -ﬁ<
“ Document in Support of the Appeal, para. 38.
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