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I. INTRODUCTION

A. The Accused Rasim Delié

1. Rasim Delié, son of Rasid, was born on 4 February 1949 in Celi¢, which at the time, was an
independent municipality in the Republic of Bosnia and Herzegovina (“RBiH”)." Rasim Deli¢
commenced his career as a professional military officer of the Yugoslav People’s Army (“JNA”) on
1 October 1967 at the Military Academy for Land Forces, which he completed on 31 July 1971.2
From 1971 to 1985, he served in an artillery division of the JNA in Sarajevo, and from October
1980 to September 1984 as its Commander.’ From September 1984 to August 1985, Rasim Deli¢
was the Chief of Staff and Deputy Commander of a joint artillery regiment.* Between August 1985
and July 1990, with an interruption of about 11 months in 1988/1989 when he attended the
Command Staff School, Rasim Deli¢ was the Commander of a joint artillery regiment.’ On

22 December 1987, he was promoted to the rank of Lieutenant-Colonel.®

2. From 16 July 1990 to 13 April 1992, Rasim Deli¢ was Assistant Chief of the Department for
Operational and Training Services in the Command of the JNA 4™ Corps in Sarajevo.” He officially

requested to leave the JNA on 13 April 1992.°

3. Shortly after 13 April 1992, Rasim Deli¢ was appointed Head of the Training and
Operations Organ of the Territorial Defence (“TO”) of RBiH.” On 16 April 1992, he was ordered to
leave Sarajevo and on 19 April 1992, he arrived in Visoko where he worked with a group of TO
officers on the formation of TO units in central Bosnia.'’ Eventually, the Visoko Tactical Group
was formed, headed by Rasim Deli¢."' By 12 May 1992, he also became a member of the TO Main
Staff, and on that date he was officially tasked with organising and commanding armed combat

activities in various municipalities in central Bosnia."?

4. On 20 May 1992, the TO forces became the Army of the Republic of Bosnia and
Herzegovina (“ABiH”).13 On 17 October 1992, Sefer Halilovi¢, then the Chief of the ABiH Main

! Agreed Facts 1, 2.
2 Agreed Facts 3, 4.
3 Agreed Facts 5, 6.
4 Agreed Fact 7.

3 Agreed Facts 8, 11.
6 Agreed Fact 10.

! Agreed Fact 9.

8 Agreed Fact 12.

’ Agreed Fact 13.

10 Agreed Fact 14.

1 Agreed Fact 15.

"2 Agreed Fact 16.
Agreed Fact 17.
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Staff (“Main Staff”), appointed Rasim Deli¢ as Acting Head of the Department for Operations
Planning and Training within the Main Staff.'* On 27 April 1993, Sefer Halilovi¢ appointed Rasim
Deli¢ to be one of four officers representing the ABiH in the joint command of the ABiH and the

Croatian Defence Council (“HVO”)."

5. On 8 June 1993, the RBiH Presidency issued a decision on the restructuring of the ABiH
Supreme Command Headquarters to include establishing the post of Commander of the Main
Staff.' By the same decision, Rasim Deli¢ was appointed Commander of the ABiH Main Staff."’

On this basis, Rasim Deli¢ became a member of the extended RBiH Presidency.18
6. Rasim Deli¢ officially retired from active service on 1 September 2000."

B. The Case Against Rasim Delié¢

7. An initial indictment against Rasim Deli¢ was confirmed on 16 February 2005 and unsealed
on 23 February 2005.*° Rasim Deli¢ expressed his intention to voluntarily surrender and on
28 February 2005, he was transferred into the custody of the Tribunal.?! An amended indictment
was issued on 17 March 2005, and again on 14 July 2006 (“Indictment”) which is the operative one

in this case.??

8. The Office of the Prosecutor (“Prosecution”) charges Rasim Deli¢ with four counts of
violations of the laws or customs of war pursuant to Article 3 of the Statute of the Tribunal
(“Statute”). Pursuant to Article 7(3) of the Statute, Rasim Deli¢, as a superior, is alleged to incur
individual criminal responsibility for having failed to prevent or punish the perpetrators of the

violations alleged in the Indictment.

1. Alleged Crimes at Maline/BikoS$i (June 1993)

9. The Prosecution alleges that on 8 June 1993, units of the ABiH 3™ Corps, including the
306™ Mountain Brigade, 7™ Muslim Mountain Brigade and foreign Muslim fighters who referred to

themselves as “Mujahedin” launched an attack on the village of Maline in Travnik Municipality and

14 Agreed Fact 17.

13 Agreed Fact 18.

e Agreed Fact 21.

17 Agreed Fact 22.

'8 Agreed Fact 23. See para. 94 infra.

19 Agreed Fact 20.

Initial Indictment, 16 February 2005; Decision on Review of Indictment and Order for Non-Disclosure,
16 February 2005.

21 Order for Detention on Remand, 2 March 2005.

See Annex B, Procedural Background, for details of the indictment and its amendments.
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captured more than 200 Bosnian Croat civilians and HVO soldiers.” It is alleged that on the march
to the nearby village of Mehurici, a group of approximately ten Mujahedin and local Bosnian
Muslim soldiers approached from the direction of Mehurici, and ordered the column to stop. They
then removed approximately 35-40 Bosnian Croats and surrendered HVO soldiers from the group
of captives and ordered them to walk back to Maline.”* After being joined with a smaller group of
captives that had also been captured in Maline, the combined group was taken to the village of
Bikosi where they were ordered to form a line.” According to the Indictment, the Mujahedin then
indiscriminately opened fire on the group and executed some of the survivors by shooting them in
the head, resulting in the death of at least 24 individuals.?® At least six people survived with serious

gunshot wounds.”’

10. The Prosecution contends that all units participating in the attack on Maline on 8 June 1993,
including the Mujahedin, were under the command and effective control of Rasim Deli¢.”® It is
alleged that Rasim Deli¢ was put on notice of the murders and woundings in BikoSi but

nevertheless failed to take the necessary and reasonable measures to punish the perpetrators.*’

2. Alleged Crimes at Livade and Kamenica Camp (July - August 1995)

11. The Prosecution alleges that in the early hours of 21 July 1995, the “El Mujahed”
Detachment of the ABiH 3™ Corps, which was comprised of foreign volunteers, launched an attack
in Kr€evine in the municipality of Zavidoviéi.*® Soldiers of the Army of the Republika Srpska
(“VRS”) were captured and taken to Livade village, where two of them, Momir Mitrovi¢ and
Predrag KneZevié, were allegedly killed and decapitated by ABiH soldiers.”’ In Livade, VRS
prisoners are said to have been subjected to daily beatings before being taken to a camp in the

Gostovié valley, in the vicinity of Zavidovici (“Kamenica Camp”) on 23 July 1995.%

12.  Itis alleged that in the Kamenica Camp, which was operated by ABiH soldiers from the “El
Mujahed” Detachment, the VRS prisoners were subjected to various forms of maltreatment. On

24 July 1995, one of the prisoners, Gojko Vuji¢i¢, was allegedly decapitated and the other prisoners

23
24
25
26
27
28
29
30
31
32
33

Indictment, paras 12, 24.

Indictment, para. 24.

Indictment, para. 25.

Indictment, para. 25; Annex B to the Indictment.
Indictment, para. 26.

Indictment, paras 17, 24. See also Decision on Prosecution Notice of Compliance With Court Order, 6 July 2007.
Indictment, para. 27.

Indictment, paras 14, 33.

Indictment, para. 33.

Indictment, para. 33.

Indictment, paras 34, 36.
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were forced to kiss the severed head.”* On 24 August 1995, the VRS prisoners were transferred to

the KP Dom prison in Zenica.”

13.  The Prosecution contends that Rasim Deli¢ was put on notice that ABiH soldiers from the
“El Mujahed’ Detachment were operating the Kamenica Camp and that they had a propensity to
commit crimes, in particular against captured enemy soldiers and civilians. It alleges that Rasim
Deli¢ knew or had reason to know of the crimes that were about to be or had been committed but
nevertheless failed to take the necessary and reasonable measures to prevent and punish the

perpetrators of these crimes.’ 6

3. Alleged Crimes at Kesten and Kamenica Camp (September 1995)

14. The Prosecution alleges that on 11 September 1995, after the fall of Vozuca to the ABiH,
units of the ABiH 328" Mountain Brigade captured approximately 60 individuals, primarily VRS
soldiers and a few civilians, including three females, who were then briefly detained in a hall in the
nearby village of Kesten.” It is alleged that ABiH soldiers of the “El Mujahed” Detachment killed
two of the captured soldiers, Zivinko Todorovi¢ and Milenko Stani¢, on the road near Kesten, and
took away four others.™® On 11 September 1995, the remaining captives were delivered to the
Kamenica Camp, where it is alleged that they were subjected to various forms of maltreatment by
members of the “El Mujahed” Detachment.” According to the Indictment, 52 VRS soldiers are
missing and presumed dead; it is alleged that members of the “El Mujahed” Detachment killed all

but three or four of these soldiers in or around the Kamenica Camp in September 1995.%

15. The Prosecution further alleges that on or about 17 September 1995, a group of ten VRS
soldiers who had surrendered to the ABiH in the Vozuca area were brought to the Kamenica Camp.
While detained, it is alleged, the detainees were beaten, electrically shocked with wires attached to
a car battery, stomped on and hit with shovels, pieces of iron and police batons by members of the
“El Mujahed” Detachment. On 29 September 1995, the detainees were then transferred to a prison
in Zenica by the military police of the ABiH 3™ Corps.*!

16. According to the Indictment, a few days subsequent to 17 September 1995, an elderly

Bosnian Serb prisoner, Nenad Jovi¢, was brought into the Kamenica Camp where he was beaten,

34
35
36
37
38
39
40
41

Indictment, para. 35.

Indictment, para. 37.

Indictment, para. 38.

Indictment, paras 39, 40.

Indictment, para. 40.

Indictment, paras 40, 41.

Indictment, paras 40, 41, 44, 46; Annex C to the Indictment.
Indictment, paras 42, 43, 46; Annex D to the Indictment.
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stripped of his clothes and given water mixed with petrol to drink. It is alleged that he died after a

few days.*

17.  The Prosecution contends that Rasim Deli¢ was put on notice that ABiH soldiers from the
“El Mujahed’ Detachment were operating the Kamenica Camp and that they had a propensity to
commit crimes, in particular against captured enemy soldiers and civilians. It alleges that Rasim
Deli¢ knew or had reason to know of the crimes that were about to be or had been committed but
nevertheless failed to take the necessary and reasonable measures to prevent and punish the

perpetrators of these crimes.*’

18. Thus, in relation to crimes allegedly committed at Maline/Bikosi in June 1993, as well as in
Livade, Kesten and the Kamenica Camp between July and September 1995, Rasim Delic¢ is charged
with individual criminal responsibility under Article 7(3) of the Statute for murder (Count 1) and
cruel treatment (Count 2) as violations of the laws or customs of war pursuant to Article 3 of the

Statute.

19. Furthermore, the Prosecution also alleges that on 11 September 1995, three women who had
been captured during the attack on Vozuca were taken to the Kamenica Camp where they were
beaten and kicked, hit with metal sticks and rifle butts, raped and subjected to sexual assaults.*
According to the Indictment, on 13 September 1995, the women were transferred to a location near
Zenica and eventually, the military police of the ABiH 3 Corps transferred them to the KP Dom

prison in Zenica from where they were released on 15 November 1995.*

20. The Prosecution contends that Rasim Deli¢ was put on notice that ABiH soldiers from the
“El Mujahed’ Detachment were operating the Kamenica Camp and that they had a propensity to
commit crimes, in particular against captured enemy soldiers and civilians. It alleges that Rasim
Deli¢ knew or had reason to know of the crimes that were about to be or had been committed but
nevertheless failed to take the necessary and reasonable measures to prevent and punish the
perpetrators of these crimes.*® For these events, Rasim Deli¢ is charged separately with individual
criminal responsibility under Article 7(3) of the Statute for rape (Count 3) and cruel treatment

(Count 4) as violations of the laws or customs of war pursuant to Article 3 of the Statute.

42
43
44
45
46

Indictment, para. 45.
Indictment, para. 47.
Indictment, para. 48.
Indictment, para. 49.
Indictment, para. 50.
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21.  Inits Judgement of Acquittal of 26 February 2008, the Trial Chamber held that Rasim Delic¢
had no case to answer in respect of rape (Count 3) as a violation of the laws or customs of war.*’ In
relation to the events involving the three women, Rasim Deli¢ remains only charged with individual
criminal responsibility under Article 7(3) of the Statute for cruel treatment (Count 4) as a violation

of the laws or customs of war pursuant to Article 3 of the Statute.®

C. General Considerations Regarding the Evaluation of Evidence

22. General Principles. The Trial Chamber has assessed the evidence in this case in light of the
entire trial record, in accordance with the Tribunal’s Statute and its Rules of Procedure and
Evidence (“Rules”). The Trial Chamber emphasises that it has duly considered and given
appropriate weight to all the evidence adduced at trial, even if not expressly referred to in this

J udgement.49

23.  Burden and Standard of Proof. Rasim Deli¢ is presumed innocent until proven guilty, as
enshrined in Article 21(3) of the Statute. It follows that the Prosecution bears the burden of proof
for the guilt of Rasim Deli¢ and must establish each and every element of the offences charged

against him beyond reasonable doubt.”

24. In determining whether the Prosecution has done so, the Trial Chamber has resolved any

reasonable doubt in favour of Rasim Delic, in accordance with the principle of in dubio pro reo.

25. Silence of the Accused. Article 21(4)(g) of the Statute provides that no accused shall be
compelled to testify against himself. In the present case, Rasim Delic¢ exercised his right to remain

silent. No adverse inference has been drawn from his choice not to testify.

26. The “Guidelines” on the Admission of Evidence. At the outset of the trial, the Trial Chamber
adopted a decision regulating the conduct of counsel in court and governing the presentation and
standard of admission of evidence at trial.”' These “Guidelines” were amended on one occasion.”
The Trial Chamber underlines that the mere admission of evidence in the course of the trial has no

bearing on the weight subsequently attached to it.

7" 98 bis Motion Hearing, T. 6890-6893.

a8 Indictment, paras 47, 50.

4 See Prosecutor v. Radoslav Brdanin, IT-99-36-A, Judgement, 3 April 2007, para. 11.

0 Rule 87(A); Prosecutor v. Fatmir Limaj et al., Case No. IT-03-66-T, Judgement, 30 November 2005 (“Limaj et al.
Trial Judgement”), para. 10. The fact that the Defence has not challenged certain factual allegations contained in
the Indictment does not mean that the Trial Chamber has accepted these facts to be proven.

Decision Adopting Guidelines on the Admission and Presentation of Evidence and Conduct of Counsel in Court,
24 July 2007 (“Guidelines”).

Addendum to Decision Adopting Guidelines on the Admission and Presentation of Evidence and Conduct of
Counsel in Court, 22 October 2007.

51

52
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27. Hearsay Evidence. Rule 89(C) of the Rules states that “[a] Chamber may admit any relevant
evidence which it deems to have probative value.” The Trial Chamber has admitted hearsay
evidence™ but carefully considered all indicia of its reliability, including whether the evidence was
“voluntary, truthful and trustworthy”, and has considered its content and the circumstances under
which the evidence arose.>* In this respect, the Trial Chamber took into account that its source is not
the subject of a solemn declaration or tested by cross-examination, and that its reliability may be

affected by a potential compounding of errors of perception and memory.55

28. Circumstantial Evidence. The Prosecution submits that the present case is “primarily a

circumstantial case”.”® The jurisprudence of this Tribunal holds that

[a] circumstantial case consists of evidence of a number of different circumstances which, taken in
combination, point to the guilt of the accused person [...] Such a conclusion must be established
beyond reasonable doubt. It is not sufficient that it is a reasonable conclusion available from that
evidence. It must be the only reasonable conclusion available. If there is another conclusion which
is also reasonably open from that evidence, and which is consistent with the innocence of the
accused, he must be acquitted.57

29. Matters of Interpretation and Transcription. On a number of instances, the Tribunal’s
Conference Language Service Section has been asked by the Prosecution, counsel for Rasim Deli¢
(“Defence”) (collectively: “Parties”) or the Judges to verify the accuracy of interpretation given in
court or the translation of a document.’® The Trial Chamber has also taken into account that, as a
result of interpretation and transcription, names given by witnesses of locations or individuals

which are similar, but not identical, may refer to the same place or person.

30. Credibility of Witnesses. In evaluating the evidence given viva voce, the Trial Chamber has
considered the demeanour and conduct of the witness on the stand and the individual’s
circumstances, including any protective measures granted. The Trial Chamber recognises that a
significant period of time has elapsed between the events described in the Indictment and the

testimony given in court. Therefore, the lack of precision and minor discrepancies between the

3 Hearsay evidence is evidence of facts not within the testifying witness’ own knowledge, see Prosecutor v. Sefer

Halilovic, Case No. IT-01-48-T, Judgement, 16 November 2005 (“Halilovic Trial Judgement”), para. 15.

Prosecutor v. Dusko Tadic, Case No. IT-94-1-T, Decision on Defence Motion on Hearsay, 5 Aug 1996, para. 16.

55 Prosecutor v. Milorad Krnojelac, Case No. IT-97-25-T, Judgement, 15 March 2002 (“Krnojelac Trial
Judgement”), para. 70.

5 T.871. See also T. 243, 2697, 8820.

" Prosecutor v. Zejnil Delali¢ et al., Case No. IT-96-21-A, Judgement, 20 February 2001 (“Celebici Appeal
Judgement), para. 458; Prosecutor v. Enver HadZihasanovic and Amir Kubura, Case No. IT-01-47-A, Judgement,
22 April 2008 (“HadZihasanovic Appeal Judgement”), para. 286 (emphasis in the original).

# See, e.g., T. 3500, 8406.

54
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evidence of different witnesses, or between the evidence given in court and a prior statement, do not

necessarily discredit their testimony.”

31. A number of “victim witnesses” gave evidence on events that must have been extremely
traumatic. When evaluating their evidence, the Trial Chamber has taken into account that the

observations of these witnesses may have been affected by stress and fear.*

32. The Prosecution submits that the Trial Chamber should exercise “extreme caution” when
considering the testimony of witnesses who are former members of the ABiH. It contends that their
versions of the events, and in particular the involvement of the “El-Mujahed Detachment” in the

crimes alleged in this case, might represent “a form of historical revisionism” as these witnesses

would have a motive to deny anything that might call into question the “sincerity of the [ABiH’s]
goal of maintaining a secular and multi-ethnic Bosnia”.®' The Defence responds that the
Prosecution’s allegations are vague, unsubstantiated and impermissibly selective. Moreover, it
contends that the Prosecution has not sought to discredit its own witnesses who were ABiH
members, and therefore, the Prosecution cannot now be heard to say such witnesses may not be
believed or that their evidence be treated with caution.®” The Trial Chamber has taken these views

into account when assessing the credibility of both Prosecution and Defence witnesses.

33. Corroboration. In some instances, only one witness has given evidence regarding a
particular event in issue. In this regard, the Trial Chamber has taken into consideration that,
according to the Appeals Chamber’s jurisprudence, the testimony of a single witness on a material

fact does not, as a matter of law, require corroboration.*®

34.  Documentary Evidence. In its Final Brief, the Defence objected to the authenticity of a
number of documents admitted as exhibits in this case.®* As regards the authenticity of documentary
evidence, the Trial Chamber considered the source of the evidence and its chain of custody, to the
extent known. When the Trial Chamber was satisfied of the authenticity of a particular document, it

did not automatically accept the statements contained therein to be an accurate portrayal of the

3 Prosecutor v. Zoran Kupreskic et al., Case No. IT-95-16-A, Judgement, 23 October 2001 (“Kupreskic et al. Appeal

Judgement”), para. 31; Celebici Appeal Judgement, paras 496-498.
€ In paras 593 and 610 of the Defence Closing Brief, 13 June 2008 (public redacted version) (“Defence Final Brief”),
the Defence submits that the testimony of “victim witnesses” DRW-3, PW-7 and PW-12 should not be relied upon.
However, the Trial Chamber does not consider that the stress and fear experienced by these witnesses categorically
undermine their reliability.
Prosecution’s Final Trial Brief, 13 June 2008 (public redacted version) (‘“Prosecution Final Brief”), paras 13-15.
62 Defence Closing Argument, T. 8873-8876.
% Prosecutor v. Dusko Tadi¢, Case No. IT-94-1-A, Judgement, 15 July 1999, para. 65; Prosecutor v. Zlatko
Aleksovski, Case No. IT-95-14/1-A, Judgement, 24 March 2000 (“Aleksovski Appeal Judgement”), para. 62.
% Defence Final Brief, e.g., paras 77, 79, 311, 509, 868, 924, 959, 1109.

61
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facts.® Rather, the Trial Chamber evaluated all evidence within the context of the trial record. The

Trial Chamber also took into account objections raised on grounds of authenticity and reliability.66

35. The Defence did not submit English translations of exhibits 566 and 569, which were
tendered on 9 October 2007 in Bosnian/Croatian/Serbian (“B/C/S”) only.®” Consequently, the Trial
Chamber has disregarded these exhibits for the purposes of this Judgement.

36. Written Statements. The Trial Chamber has admitted into evidence a number of written
witness statements and transcripts from prior proceedings in conformity with Rules 92 bis, 92 fer
and 92 quater of the Rules. As regards evidence in statements and transcripts admitted without
cross-examination, the Trial Chamber recalls that “the evidence which the statement contains may
lead to a conviction only if there is other evidence which corroborates the statement”.®® Such “other
evidence” may include other witnesses’ testimony or documentary evidence, including video

evidence.*”

37.  Agreed Facts. The Trial Chamber has given appropriate weight to 163 facts agreed upon
between the Parties which were admitted into evidence on 9 July 2007.”° These agreed facts were
subjected, as all other evidence, “to the tests of relevance, probative value and reliability”,

according to Rule 89 of the Rules.”"

65
66
67

Guidelines, para. 27.

Guidelines, paras 27-30.

See T. 3825, 3830, respectively, for the admission of these exhibits. Attempts were made in June 2008 by the
Registry Court Officer and Chambers Legal Officer to obtain from the Defence the English translations for the two
exhibits, albeit to no avail.

Prosecutor v. Stanislav Galic, Case No. IT-98-29-AR73.2, Decision on Interlocutory Appeal concerning Rule 92
bis (C), 7 June 2002, fn. 34.

Prosecutor v. Vidoje Blagojevi¢ and Dragan Joki¢, Case No. IT-02-60-T, Judgement, 17 Janurary 2005
(“Blagojevic and Jokic Trial Judgement”), para. 26; Halilovic Trial Judgement, para. 19.

Decision on Prosecution’s Motion for Judicial Notice of Adjudicated Facts and Joint Motion Concerning Agreed
Facts, 9 July 2007.

Halilovic Trial Judgement, para. 20; Blagojevic and Jokic Trial Judgement, para. 28.

68
69
70

71
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II. APPLICABLE LAW

A. General Requirements of Article 3 of the Statute

38.  Rasim Deli¢ is charged with the following crimes as violations of the laws or customs of
war punishable under Article 3 of the Statute: murder and cruel treatment. The jurisprudence of the

3

Tribunal denotes Article 3 of the Statute as an “umbrella rule” extending to all violations of

international humanitarian law not covered by Articles 2, 4 or 5 of the Statute.”?
1. The Crimes Must be Linked to the Armed Conflict

39.  The application of Article 3 of the Statute requires that an armed conflict existed at the time

material to the indictment, and that the alleged crimes were linked therewith.”?

40.  An armed conflict exists “whenever there is a resort to armed force between States or
protracted armed violence between governmental authorities and organised groups or between such
groups within a State.””* Until a general conclusion of peace or a peaceful settlement is reached,
international humanitarian law continues to apply “in the whole territory of the warring States or, in
the case of internal conflicts, the whole territory under the control of a party, whether or not actual
combat takes place there”.”” It is immaterial whether the armed conflict was international or non-

international in nature.’®

41. When the alleged crime did not occur at a time and place in which fighting was actually
taking place, it is sufficient “that the alleged crimes were closely related to hostilities occurring in

other parts of the territories controlled by the parties to the conflict.””’

However, the armed conflict
must have played a substantial part in the perpetrator’s ability and his decision to commit the

. . . 78
crimes, and the manner and purpose of their commitment.

2 Prosecutor v. Anto FurundZija, Case No. IT-95-17/1-T, Judgement, 10 December 1998, para. 133; Prosecutor v.

Dusko Tadic, Case No. IT-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction,
2 October 1995 (“Tadi¢ Jurisdiction Decision™), para. 89; re-affirmed in Celebici Appeal Judgement, paras 133-
136.

Tadic Jurisdiction Decision, paras 67-70.

Tadic Jurisdiction Decision, para. 70; see also Prosecutor v. Dario Kordi¢ and Mario Cerkez, Case No. IT-95-
14/2-A, Judgement, 17 December 2004 (“Kordic and Cerkez Appeal Judgement”), para. 341.

Tadic Jurisdiction Decision, para. 70; see also Prosecutor v. Dragoljub Kunarac et al., Case No. IT-96-23-A & IT-
96-23/1-A, Judgement, 12 June 2002, (“Kunarac et al. Appeal Judgement”) paras 57, 64.

Tadic Jurisdiction Decision, paras 65, 67,137, Celebici Appeal Judgement, paras 150, 420; Prosecutor v. Stanislav
Gali¢, Case No. IT-98-29-A, Judgement, 30 November 2006 (“Galic¢ Appeal Judgement”), para. 120.

Kunarac et al. Appeal Judgement, para. 57.

Kunarac et al. Appeal Judgement, para. 58.

73
74

75
76
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2. The Four Tadic¢ Conditions

42. For an offence to be justiciable before the Tribunal under Article 3 of the Statute, four

requirements, commonly referred to as the “Tadic conditions”, must be satisfied:

(i) The violation must constitute an infringement of a rule of international humanitarian law;

(i) The rule must be customary in nature, or, if it belongs to treaty law, the required conditions
must be met;

(iii) The violation must be “serious”, that is to say, it must constitute a breach of a rule protecting
important values, and the breach must involve grave consequences for the victim; and

(iv) The violation of the rule must entail, under customary or conventional law, the individual
criminal responsibility of the person breaching the rule.”’

43, Murder and cruel treatment are proscribed by Article 3(1)(a) common to the four Geneva
Conventions of 12 August 1949 (“Common Article 3”).% It is settled in the jurisprudence of the
Tribunal that Article 3 of the Statute encompasses violations of Common Article 3.%' The Appeals
Chamber has held that serious violations of Common Article 3 would at once satisfy all four Tadic

o . 82
conditions.

3. Status of the Victims

44. Violations of Common Article 3 must have been committed against “persons taking no
active part in the hostilities, including members of armed forces who have laid down their arms and
those placed hors de combat by sickness, wounds, detention or any other cause”.*” The perpetrator
must have or should have been aware of this fact.>* Thus, the specific situation of victims at the

time when the crime was committed is determinative of their protection under Common Article 3.8
B. Murder

45. Under Count 1, Rasim Deli¢ is charged with murder as a violation of the laws or customs of

war pursuant to Article 3 of the Statute.

79

“ Tadic Jurisdiction Decision, para. 94; see also Kunarac et al. Appeal Judgement, para. 66.

Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field,
12 August 1949 (“Geneva Convention I”’); Geneva Convention for the Amelioration of the Condition of Wounded,
Sick, and Shipwrecked Members of Armed Forces at Sea, 12 August 1949 (“Geneva Convention II); Geneva
Convention Relative to the Treatment of Prisoners of War, 12 August 1949 (“Geneva Convention III”’); Geneva
Convention Relative to the Protection of Civilian Persons in Time of War, 12 August 1949 (“Geneva Convention
v”).

Tadic Jurisdiction Decision, paras 87, 89; Celebici Appeal Judgement, para. 136; Krnojelac Trial Judgement, para.
52.

Kunarac et al. Appeal Judgement, para. 68, referring inter alia to Tadic Jurisdiction Decision, paras 98, 134.
Geneva Conventions, Common Article 3; see also Celebici Appeal Judgement, para. 420.

Halilovi¢ Trial Judgement, para. 36; Prosecutor v. Momcilo Krajisnik, Case No. IT-00-39-T, Judgement,
27 September 2006, para. 847.

Halilovic Trial Judgement, para. 34.
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46.  In addition to the above-mentioned general requirements of Article 3 of the Statute, the

elements of the crime of murder are the following:

a. The victim died as a result of an act or omission of the perpetrator;

b. The act or omission was committed with intent to kill, or to cause serious bodily harm,

which the perpetrator should reasonably have known might lead to death.®®

47.  Proof of the death of the victim does not necessarily require recovery of the body. The death
may be established by circumstantial evidence, provided it is the only reasonable inference that can

be drawn from the evidence.®’

48. The mens rea for murder includes both direct and an indirect intent. Direct intent is a state
of mind in which the perpetrator desired the death of a victim to be the result of his act or omission,
whereas indirect intent comprises knowledge that the death of a victim was a “probable” or “likely”
consequence of such act or omission. Negligence and gross negligence do not form part of indirect

. 88
Intent.

C. Cruel Treatment

49. Under Counts 2 and 4, Rasim Delic¢ is charged with cruel treatment as a violation of the laws

or customs of war pursuant to Article 3 of the Statute.

50.  In addition to the general requirements of Article 3 of the Statute,” the elements of the

crime of cruel treatment are the following:

8 See Prosecutor v. Miroslav Kvocka et al., Case No. IT-98-30/1-A, Judgement, 28 February 2005 (“Kvocka et al.

Appeal Judgement”), para. 261; Kordic and Cerkez Appeal Judgement, para. 37; Celebici Appeal Judgement, para.
423. See also Prosecutor v. Mile Mrksic et al., Case No. IT-95-13/1-T, Judgement, 27 September 2007, para. 486;
Prosecutor v. Milan Martic, Case No. IT-95-11-T, Judgement, 12 June 2007 (“Martic¢ Trial Judgement”), para. 58;
Prosecutor v. Stanislav Gali¢, Case No. IT-98-29-T, Judgement and Opinion, 5 December 2003, para. 150.

Kvocka et al. Appeal Judgement, para. 260. See also Martic¢ Trial Judgement, para. 59; Prosecutor v. Radoslav
Brdanin, IT-99-36-T, Judgement, 1 September 2004 (“Brdanin Trial Judgement”), paras 383-385. Relevant factors
to be considered include, inter alia, proof of incidents of mistreatment directed against the victim, patterns of
mistreatment and disappearances of other victims, the coincident or near-coincident time of death of other victims,
the fact that the victims were present in an area where an armed attack was carried out, when, where and the
circumstances in which the victim was last seen, behaviour of soldiers in the vicinity, as well as towards other
civilians, at the relevant time, and lack of contact by the victim with others whom he/she would have been expected
to contact, such as his/her family, Martic Trial Judgement, para. 59, fn. 112; Halilovic¢ Trial Judgement, para. 37.
See also Krnojelac Trial Judgement, para. 327.

Martic Trial Judgement, para. 60; Prosecutor v. Pavle Strugar, Case No. IT-01-42-T, Judgement, 31 January 2005
(“Strugar Trial Judgement”) paras 235-236; Limaj et al. Trial Judgement, para. 241. See also Prosecutor v. Naser
Oric¢, Case No. IT-03-68-T, Judgement, 30 June 2006 (“Oric Trial Judgement”), para. 348; Prosecutor v. Milomir
Stakic¢, Case No. IT-97-24-T, Judgement, 31 July 2003 (“Staki¢ Trial Judgement”), para. 587; Brdanin Trial
Judgement, para. 386.

See paras 39-44 supra.
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a. An act or omission of the perpetrator causing serious mental or physical suffering or injury

or constituting a serious attack on human dignity;
b. The act or omission was committed intentionally.”

51. When assessing the seriousness of the relevant act or omission, the Trial Chamber will take
into consideration, infer alia, the age and health of the victim, duration of the act or omission and

the physical and mental effects of the crime upon the victim.”'
52. The mens rea for cruel treatment includes both direct and indirect intent as set out above.””

D. Superior Responsibility Pursuant to Article 7(3)

1. Introduction

53. It is well established in customary international law, and in the jurisprudence of this
Tribunal®® that superiors, both civilian and military, may be held responsible for their failure to
prevent or punish the acts of their subordinates.”* Article 7(3) of the Statute, which enshrines this
rule, is applicable to all acts referred to in Articles 2 to 5 of the Statute and applies to both

. . . . . 5
international and non-international armed conflicts.’”

54. Superior responsibility may be applied to every superior at every level. This also includes
responsibility, for example, for military troops who have been temporarily assigned to a military
commander,”® if the troops were under the effective control of that commander at the time when the

acts charged in the indictment were committed.”’

55.  With regard to the nature of command responsibility in international law, this Trial Chamber

concurs with the Halilovic¢ Trial Chamber, which, having examined in detail the development of

% Celebici Appeal Judgement, para. 424. See also Marti¢ Trial Judgement, para. 79; Limaj et al. Trial Judgement,

para. 231.

See Marti¢ Trial Judgement, para. 80; Prosecutor v. Blagoje Simic et al., Case No. IT-95-9-T, Judgement,
17 October 2003, para. 75; Prosecutor v. Mitar Vasiljevic, Case No. IT-98-32-T, Judgement, 29 November 2002,
para. 235; Krnojelac Trial Judgement, para. 131; Oric Trial Judgement, para. 352.

See para. 48 supra.

See, e.g., Celebici Appeal Judgement para. 195. See also Commentary on the Additional Protocols of 8 June 1977
to the Geneva Conventions of 12 August 1949, edited by Yves Sandoz, Christophe Swinarski and Bruno
Zimmermann, ICRC, Geneva 1987 ("ICRC Commentary on the Additional Protocols"), which states that
“responsibility for a breach consisting of a failure to act can only be established if the person failed to act when he
had a duty to do so”, p. 1010, para. 3537.

Celebici Appeal Judgement, paras 195-196, 240; Aleksovski Appeal Judgement, para. 76.

See, e.g., Prosecutor v. Enver HadZihasanovic et al., Case No. IT-01-47-AR72, Decision on Interlocutory Appeal
Challenging Jurisdiction in Relation to Command Responsibility, 16 July 2003, para. 31.

% Prosecutor v. Dragoljub Kunarac et al., Case No. IT-96-23-T & 1T-96-23/1-T, Judgement, 22 February 2001
(“Kunarac et al. Trial Judgement”), para. 399. The temporary nature of a military unit is not, in itself, sufficient to
exclude a relationship of subordination, ibid.

Kunarac et al. Trial Judgement para. 399, citing Celebici Appeal Judgement paras 197-198, 256.
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command responsibility with a view to determining its nature, held that “command responsibility is
responsibility for [the] omission™ to prevent or punish crimes committed by subordinates,” and that
the gravity to be attached to the superior’s omission is to be considered in proportion to the gravity

of the crime committed by the subordinate.”

2. The Elements of Superior Responsibility

56. To hold a superior responsible under Article 7(3) of the Statute, the jurisprudence of the

Tribunal has established that three elements must be satisfied:

i. The existence of a superior-subordinate relationship;

ii. the superior knew or had reason to know that the criminal act was about to be or had been
committed; and

iii. the superior failed to take the necessary and reasonable measures to prevent the criminal act or
punish the perpetrator thereof.'”

It may be noted as a preliminary point, that the term “committed” in Article 7(3) encompasses other
forms of criminal conduct by subordinates, that is, all other modes of participation listed in Article
7(1) of the Statute.'”! Furthermore, the superior does not necessarily need to know the exact identity

of his subordinates who commit crimes in order to incur liability under Article 7(3) of the Statute.'**

(a) Superior-Subordinate Relationship

57. The superior’s position of command over the perpetrator forms the legal basis for the
superior’s duty to act to prevent or punish the crimes of their subordinates and for the corollary

liability in the event of a failure to do so.'”

58.  The existence of a superior-subordinate relationship depends on two factors: i) the

perpetrators were subordinates of the accused at the time of the commission of the crimes, that is

% Halilovic Trial Judgement para. 54; Prosecutor v. Enver HadZihasanovic and Amir Kubura, Case No. IT-01-47-T,

Judgement, 15 March 2006 (“HadZihasanovic and Kubura Trial Judgement”), paras 75, 191. See also Oric Trial
Judgement, para. 293.

Halilovic Trial Judgement para. 54. See also Celebici Appeal Judgement para. 741: “[A]s the Appeals Chamber has
made clear, such an approach fails to take account of the essential consideration that the gravity of the failure to
prevent or punish is in part dependent on the gravity of the underlying subordinate crimes.”

Prosecutor v. Tihomir Blaskic¢, Case No. IT-95-14-A, Judgement, 29 July 2004 (“Blaski¢ Appeal Judgement”),
para. 484.

Prosecutor v. Vidoje Blagojevic and Dragan Jokic, Case No. IT-02-60-A, Judgement, 9 May 2007 (“Blagojevic
and Jokic¢ Appeal Judgement”) para. 280; Prosecutor v. Naser Oric, Case No. IT-03-68-A, Judgement, 3 July 2008
(“Oric¢ Appeal Judgement”), para. 21.

Blagojevic and Joki¢ Appeal Judgement, para. 287; Oric Trial Judgement, para. 305.

Aleksovski Appeal Judgement, para. 76.
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the accused was “by virtue of his position, senior in some sort of formal or informal hierarchy to the

.. . . . . . 104
perpetrator’’; and ii) the superior exercised effective control over his subordinates.

59. The hierarchical subordination can either be de jure, that is, embodied or expressed in a
formal act, or de facto, that is when, even in the absence of such a formal act establishing the
subordination, in practice both superior and subordinate operate as if subordination existed. Once
the Trial Chamber is satisfied beyond reasonable doubt that the subordination is proven, it must
determine whether effective control over the subordinate existed, irrespective of whether the

o . 105
subordination was de jure or de facto.

60. The Trial Chamber endorses the Trial Chamber’s finding in HadZihasanovic¢ and Kubura
where it stated that the formal status of the commander is neither required nor sufficient to entail the
superior’s responsibility pursuant to Article 7(3) of the Statute, which may derive from a “person’s
de facto, as well as de jure, position as commander so long as he has the material ability to prevent
and to punish.”106 The Appeals Chamber in Celebici held that a court may presume that the
possession of de jure power over a subordinate may result in effective control unless proof to the
contrary is produced.'”’ However, as clarified by the Appeals Chamber in HadZihasanovi¢ and

Kubura,

the Appeals Chamber in Celebici did not reverse the burden of proof. It simply acknowledged that
the possession of de jure authority constitutes prima facie a reasonable basis for assuming that an
accused has effective control over his subordinates. Thus, the burden of proving beyond
reasonable doubt that the accused had effective control over his subordinates ultimately rests with
the Prosecution.'”

Effective control, in the sense of the material ability to prevent and to punish, is the threshold to be
reached in establishing a superior-subordinate relationship for the purpose of Article 7(3) of the
Statute.'” The Appeals Chamber held that

104 Celebici Appeal Judgement, para. 303; Prosecutor v. Sefer Halilovic, Case No. IT-01-48-A, Judgement, 16 October
2007 (“Halilovic¢ Appeal Judgement”), para. 59.

Celebici Appeal Judgement, paras 193, 195. The Appeal Chamber in Celebici stated that a superior vested with de
Jjure authority who does not have effective control over his or her subordinates would therefore not incur criminal
responsibility pursuant to the doctrine of superior responsibility, whereas a de facto superior who lacks formal
letters of appointment or commission but, in reality, has effective control over the perpetrators of offences would
incur criminal responsibility where he failed to prevent or punish such criminal conduct, ibid., para. 197. The
necessity to establish the existence of a hierarchical relationship does “not [...] import a requirement of direct or
formal subordination”, Celebici Appeal Judgement, para. 303 (emphasis in the original). See also United States v.
Wilhelm von Leeb et al., Judgement, 27 October 1948, Trials of War Criminals Before the Nuernberg Military
Tribunals Under Control Council Law No. 10, Vol. XI (“High Command Case”), pp 543-544. Strugar Trial
Judgement, para. 363.

HadZihasanovic and Kubura Trial Judgement, para. 78; Celebici Appeal Judgement, para. 197.

Celebici Appeal Judgement, para. 197.

HadZihasanovic and Kubura Appeal Judgement, para. 21.

Celebici Appeal Judgement, para. 256; Halilovi¢ Appeal Judgement, para. 59.
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The ability to exercise effective control in the sense of a material power to prevent or punish [...]
will almost invariably not be satisfied unless such a relationship of subordination exists. However,
it is possible to imagine scenarios in which one of two persons of equal status or rank (...) could in
fact exercise “effective control” over the other at least in the sense of a purely practical ability to
prevent the conduct of the other by, for example, force of personality or physical strength.1 10

Cooperation in itself and/or the mere ability to exercise influence over subordinates is not sufficient

to establish effective control.'!

61.  The Appeals Chamber in HadZihasanovi¢ and Kubura further clarified the position of a
commander who militarily benefits from a unit which he knows holds an exceptional position in
terms of independence, thus accepting all the consequences of its actions. Although such
circumstance may entail some form of responsibility, “if the particulars of such responsibility are
adequately pleaded in an Indictment”, the commander’s responsibility under Article 7 (3) is only

triggered upon a showing of the existence of a superior-subordinate mlationship.112

3 and are

62. The indicators of effective control are more a matter of evidence than of law''
“limited to showing that the accused had the power to prevent, punish or initiate measures leading
to proceedings against the alleged perpetrators where appropriate.”114 Factors indicative of an
individual’s position of authority and effective control may include: the procedure used for
appointment of an accused,'” his official position,116 the power to give orders and have them
executed,117 the power to order combat action and re-subordinate units,118 the availability of
material and human resources,''” the authority to apply disciplinary measures,'* the authority to

promote, demote or remove particular soldiers'*! and the capacity to intimidate subordinates into

compliance.122 The Appeals Chamber in Blaski¢ found that the capacity to report to competent

110

. Celebici Appeal Judgement, para. 303.

HadZihasanovic and Kubura Appeal Judgement, para. 214; HadZihasanovic and Kubura Trial Judgement, paras 78,
795; Celebici Appeal Judgement, para. 266.

HadZihasanovic and Kubura Appeal Judgement, para. 213.

Blaski¢ Appeal Judgement, para. 69; Aleksovski Appeal Judgement, paras 73-74; Celebici Appeal Judgement, para.
206.

Blaskic Appeal Judgement, para. 69; Aleksovski Appeal Judgement, para. 76.

Halilovic Trial Judgement, para. 58.

Prosecutor v. Dario Kordi¢ and Mario Cerkez, Case No. IT-95-14/2-T, Judgement, 26 February 2001 (“Kordic and
Cerkez Trial Judgement™), para. 418. The Appeals Chamber recognised that the de jure position of a superior may
be a prima facie indicia of effective control. See Celebici Appeal Judgement, para. 197; HadZihasanovi¢ and
Kubura Appeal Judgement, para. 21; Oric Appeal Judgement, para. 91.

Blaski¢ Appeal Judgement, para. 69, where the Appeals Chamber endorsed “the Appellant’s argument that to
establish that effective control existed at the time of the commission of subordinates’ crimes, proof is required that
the accused was not only able to issue orders but that the orders were actually followed”. See also HadZihasanovic
and Kubura Appeal Judgement, para. 199; Kordic and Cerkez Trial Judgement, para. 421.

Strugar Trial Judgement, paras 393-397.

Prosecutor v. Tharcisse Muvunyi, Case No. ICTR-2000-55A-T, Judgement and Sentencing, 12 September 2006,
para. 497.

Strugar Trial Judgement, paras 406, 408; Prosecutor v. Zejnil Delali¢ et al., Case No. IT-96-21-T, Judgement,
16 November 1998 (“Celebici Trial Judgement”), para. 767.

Strugar Trial Judgement, paras 411, 413; Celebici Trial Judgement, para. 767.

Prosecutor v. Alex Tamba Brima et al., SCSL-04-16-T, Judgement, 20 June 2007, para. 788.
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authorities the criminal acts of subordinates for the taking of proper measures is indicative of the

superior’s limited ability to punish, which determines that he had limited effective control.'*

(b) Mental Element: “Knew or Had Reason to Know”

63. Article 7(3) of the Statute does not impose strict liability on the superior who has failed to
prevent or punish the crimes committed by his subordinates.'** The Prosecution must instead prove:
(i) that the superior had actual knowledge that his subordinates were committing or about to commit
crimes within the jurisdiction of the Tribunal, or (ii) that the superior had in his possession
information which would at least put him on notice of the risk of such offences, and alert him to the
need for additional investigation to determine whether such crimes were about to be, or had been,
committed by his subordinates.'”> When assessing the mental element required under Article 7(3),

the Trial Chamber should take into account the specific circumstances of the case.'?

(1) Actual Knowledge

64. A superior’s actual knowledge that his subordinates were committing or were about to
commit a crime may be established by direct or circumstantial evidence, but it may not be
presumed.127 Factors which the Trial Chamber takes in consideration include, but are not limited to:
the number, type and scope of illegal acts committed by the subordinates, the time during which the
illegal acts occurred, the number and types of troops and logistics involved, the geographical
location, whether the occurrence of the acts is widespread, the tactical tempo of operations, the

modus operandi of similar illegal acts, the officers and staff involved, and the location of the

'3 Blaskic Appeal Judgement, para. 499. See also Prosecutor v. Zlatko Aleksovski, Case No. IT-95-14/1-T,

Judgement, 25 June 1999 (“Aleksovski Trial Judgement”), para. 78.

Celebici Appeal Judgement, para. 239.

Celebici Appeal Judgement, paras 223, 241.

Celebici Appeal Judgement, para. 239; HadZihasanovi¢ and Kubura Appeal Judgement, para. 28. The Appeals
Chamber in Celebici (para. 239) held that “an assessment of the mental element required by Article 7(3) of the
Statute should be conducted in the specific circumstances of each case, taking into account the specific situation of
the superior concerned at the time in question.” See also the ILC comment on Article 6 of the ILC Draft Code of
Crimes against the Peace and Security of Mankind: “Article 6 provides two criteria for determining whether a
superior is to be held criminally responsible for the wrongful conduct of a subordinate. First, a superior must have
known or had reason to know in the circumstances at the time that a subordinate was committing or was going to
commit a crime. This criterion indicates that a superior may have the mens rea required to incur criminal
responsibility in two different situations. In the first situation, a superior has actual knowledge that his subordinate
is committing or is about to commit a crime [...]. In the second situation, he has sufficient relevant information to
enable him to conclude under the circumstances at the time that his subordinates are committing or are about to
commit a crime” (ILC Report, pp 37-38, quoted in Celebici Appeal Judgement, para. 234), HadZihasanovic and
Kubura Appeal Judgement, para. 28, fn. 77 (emphasis in the original).

HadZihasanovic and Kubura Trial Judgement, para. 94; Celebici Trial Judgement, para. 386. See also Krnojelac
Trial Judgement, para. 94; Kordic¢ and Cerkez Trial Judgement, para. 427; Brdanin Trial Judgement, para. 278;
Strugar Trial Judgement, para. 368.
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superior at the time.'*® Physical proximity to, or distance from the scene of the crimes may be taken

. . . . . . 12
into consideration when assessing the superior’s actual knowledge of those crimes.'*’

(i1) “Had Reason to Know”

65. A superior will be considered to have “had reason to know” only if information was
available to him which would have put him on notice of offences committed by his subordinates, or

that were about to be committed."” In Celebici, the Appeals Chamber held that:

The phrase, “had reason to know”, is not as clear in meaning as that of “had information enabling
them to conclude”, although it may be taken as effectively having a similar meaning. The latter
standard is more explicit, and its rationale is plain: failure to conclude, or conduct additional
inquiry, in spite of alarming information constitutes knowledge of subordinate offences. Failure to
act wheg 1required to act with such knowledge is the basis for attributing liability in this category
of case.

66. The information available to the superior does not need to be detailed. Even general

information, which would put the superior on notice of possible unlawful acts by his subordinates,

132

is sufficient to trigger the superior’s duty to act. °~ A superior may be regarded as having “reason to

know” if the superior is in possession of sufficient information to be on notice of the likelihood of
illegal acts by his subordinates, that is, if the information available is sufficient to justify further

inquiry."*® The Trial Chamber in Strugar held:

[A]n accused cannot avoid the intended reach of the provision by doing nothing, on the basis that
what he knows does not make it entirely certain that his forces were actually about to commit
offences, when the information he possesses gives rise to a clear prospect that his forces were
about to commit an offence. In such circumstances the accused must at least investigate, i.e. take
steps inter alia to determine whether in truth offences are about to be committed, or indeed by that
stage have been committed or are being committed.'**

3

Finally, as stated by the Appeals Chamber, the “information needs to have been provided or

available to the superior [...]. It is not required that he actually acquainted himself with the

information.”'®

128 Celebici Trial Judgement, para. 386, citing United Nations Commission of Experts Report, p.17. See also Kordic

and Cerkez Trial Judgement, para. 427.

Aleksovski Trial Judgement, para. 80.

HadZihasanovic¢ and Kubura Appeal Judgement, para. 27, citing Celebici Trial Judgement, para. 383. See also
Blaski¢ Appeal Judgement, para. 62, citing Celebici Appeal Judgement, para. 241.

Celebici Appeal Judgement, para. 232. See also HadZihasanovic and Kubura Appeal Judgement, para. 28.

Celebici Appeal Judgement, para. 238; HadZihasanovi¢ and Kubura Appeal Judgement, para. 28. The Appeals
Chamber also made reference to the Commentary to Additional Protocol I, which refers to “reports addressed (to
the superior), [...] the tactical situation, the level of training and instruction of subordinate officers and their troops,
and their character traits” as potentially constituting the information referred to in Article 86(2) of Additional
Protocol I, Celebic¢i Appeal Judgement, para. 238 (emphasis added), citing ICRC Commentary on the Additional
Protocols, p. 1014, para. 3545.

Kordic and Cerkez Trial Judgement, para. 437.

Strugar Trial Judgement, para. 416.

Celebici Appeal Judgement, para. 239.
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67.  In this context, it should be noted that a superior cannot incur criminal responsibility for
neglecting to acquire knowledge of the acts of his subordinates, unless sufficiently alarming
information is available to him. In the words of the Appeals Chamber in Celebici:

Article 7 (3) of the Statute is concerned with superior liability arising from failure to act in spite of

knowledge. Neglect of a duty to acquire such knowledge, however, does not feature in the

provision as a separate offence [...] [A]lthough a commander’s failure to remain apprised of his

subordinates’ action, or to set up a monitoring system may constitute a neglect of duty which

results in liability within the military disciplinary framework, it will not necessarily result in

criminal liability. "
68. The Appeals Chamber also held that the knowledge of and failure to punish crimes
previously committed by the same group of subordinates, is not, by itself, sufficient to conclude that
the commander knew that similar offences would be committed by the same perpetrators. However,

depending on the circumstances of the case, such failure may be relevant to determine whether “a

superior possessed information that was sufficiently alarming to put him on notice of the risk that

similar crimes might subsequently be carried out by subordinates and justify further inquiry.”137
(c) Failure to Prevent or Punish
69. Article 7(3) contains two distinct and separate legal obligations: (i) to prevent the

commission of the crime, and (ii) to punish the perpetrators thereof.'*® The duty to prevent arises
when the superior acquires actual or constructive knowledge that a crime is about to be or is being
committed. The duty to punish arises where the superior obtains the requisite knowledge only after
the commission of the crime."*? Failure to take the necessary and reasonable measures to prevent a
crime of which a superior knew or had reason to know cannot be cured by subsequently punishing

the subordinate for the crime.'*

70. Although the powers and duties of civilian and military representatives of a State are

established by the national law of that State, it is international law that “lays down the way in which

B3¢ Celebici Appeal Judgement, para. 226; see also Blaskic Appeal Judgement, para. 406; HadZihasanovic and Kubura

Trial Judgement, para. 96.

HadZihasanovic¢ and Kubura Appeal Judgement, para. 30. The Appeals Chamber underscored that finding that a

“superior’s failure to punish a crime of which he has knowledge automatically constitutes sufficiently alarming

information under the “had reason to know” standard, irrespective of the circumstances of the case” would amount

to an error of law, para. 31.

Blaskic Appeal Judgement, para. 83 (citing the Appellant’s Brief): “[[]t is illogical to argue both that “a superior’s

responsibility for the failure to punish is construed as a sub-category of his liability for failing to prevent the

commission of unlawful acts” and that “failure to punish only led to the imposition of criminal responsibility if it

resulted in a failure to prevent the commission of future crimes.” The failure to punish and failure to prevent

involve different crimes committed at different times: the failure to punish concerns past crimes committed by

subordinates, whereas the failure to prevent concerns future crimes of subordinates.” See also HadZihasanovic and

Kubura Appeal Judgement, para. 259; Kordic and Cerkez Trial Judgement, paras 445-446.

Blaskic¢ Appeal Judgement, para. 83; Kordic and Cerkez Trial Judgement, paras 445-446.

Y0 prosecutor v. Tihomir Blaski¢, Case No. IT-95-14-T, Judgement, 3 March 2000 (“Blaski¢ Trial Judgement”),
para. 336. See also Strugar Trial Judgement, para. 373; HadZihasanovic and Kubura Trial Judgement, para. 126.

137

138

139

Case No. IT-04-83-T 19 15 September 2008



it may be exercised within the area governed by it”. A Trial Chamber must evaluate his duty to act

1

in view of international law.'"*! The superior therefore cannot be relieved of his duty to act under

international law by reference to domestic laws.

71. Article 7(3) makes an explicit distinction between the duty to prevent and the duty to
punish, and is silent with regard to a duty to put a stop to the unlawful act while it is being

committed. It is however accepted that the superior also has a duty to “suppress” such crimes.'*?

(i) Duty to Prevent

72.  From the wording of Article 7(3) it is clear that the duty to prevent attaches where the
subordinate “was about to commit such acts”, but before the actual offence was committed. Thus,
the duty to prevent crimes rests on a superior at any stage before the commission of a crime by a
subordinate if the superior acquires knowledge, or has reason to know, that the crime is about to be

. 143
committed.

73.  In establishing individual responsibility of superiors, military tribunals set up after World
War II have established some, non-exhaustive, factors such as the superior’s failure to secure

144 the

reports that military actions have been carried out in accordance with international law,
failure to issue orders aiming at bringing the relevant practices into accord with the rules of war,'?
the failure to take disciplinary measures to prevent the commission of atrocities by the troops under
their command,146 the failure to protest against or to criticise criminal action,147 and the failure to

insist before a superior authority that immediate action be taken.'*® In the Tokyo Judgement, it was

"' Hadzihasanovi¢ and Kubura Trial Judgement, paras 137-138, citing the [CRC Commentary on the Additional

Protocols (Additional Protocol I), Article 86, para. 3537.

HadZihasanovic and Kubura Trial Judgement, para. 127, referring, inter alia, to the Strugar Trial Judgement, para.
446, where the Trial Chamber found that “[tlhe Accused had the legal authority and the material ability to stop the
unlawful shelling of the Old Town and to punish the perpetrators” and that he “did not take necessary and
reasonable measures to ensure at least that the unlawful shelling of the Old Town be stopped.”

Kordic and Cerkez Trial Judgement, para. 445. See Strugar Trial Judgement, para. 416.

United States v. Wilhelm List et al., Judgement, 19 February 1948, Trials of War Criminals Before the Nuernberg
Military Tribunals Under Control Council Law No. 10, Vol. XI (“Hostage Case”), p. 1290; Strugar Trial
Judgement, para. 374; HadZihasanovic and Kubura Trial Judgement, para. 153.

Hostage Case, p. 1311; Strugar Trial Judgement, para. 374; HadZihasanovic¢ and Kubura Trial Judgement, para.
153.

Judgement of the International Military Tribunal for the Far East, Tokyo, 12 November 1948 (“Tokyo
Judgement”), Volume I, p. 452; Strugar Trial Judgement, para. 374; HadZihasanovic and Kubura Trial Judgement,
para. 153.

High Command Case, p. 623; Strugar Trial Judgement, para. 374.

Tokyo Judgement, Volume I, p.448; Strugar Trial Judgement, para. 374; HadZihasanovi¢ and Kubura Trial
Judgement, para. 153.

142
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144
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found that a superior’s duty may not be discharged by the issuance of routine orders but that more

active steps may be required.'*’

(i) Duty to Punish

74.  The duty to punish includes at least an obligation to investigate (or have investigated)
possible crimes, to establish facts, and, if the superior has no power to initiate sanctions himself, to
report the crimes to the competent authorities.'”® Furthermore, the Appeals Chamber in Blaskic
noted that the duty of the commander to report to competent authorities is specifically provided for
under Article 87(1) of Additional Protocol L."*' The obligation on the part of the superior is to take

active steps to ensure that the perpetrators are brought to justice.152

The thoroughness of the
investigation and whether the superior has called for a report on the incident may be relevant in this

153
respect.

75.  The superior does not have to be the person who dispenses the punishment, but it is required
that the superior take an “important step in the disciplinary process”.154 In the words of the Appeals
Chamber, “a superior need not dispense punishment personally and may discharge his duty to
punish by reporting the matter to the competent authorities.”'*> The superior has a duty to exercise

- - 156
all measures possible under the circumstances.

" Tokyo Judgement, Volume I, p. 452: “The duty of an Army commander in such circumstances is not discharged by

the mere issue of routine orders [...]. His duty is to take such steps and issue such orders as will prevent thereafter
the commission of war crimes and to satisfy himself that such orders are being carried out”; Strugar Trial
Judgement, para. 374; HadZihasanovic and Kubura Trial Judgement, para. 153.

Kordic and Cerkez Trial Judgement, para. 446. The Trial Chamber in Kordi¢ and Cerkez also noted that according
to the ICRC Commentary on the Additional Protocols (Additional Protocol I), para. 3562, the military commander
will normally only have a duty to start an investigation.

Blaskic Appeal Judgement, para. 69.

See, e.g., High Command Case, p. 623.

See, e.g., Strugar Trial Judgement, para. 376 and jurisprudence cited therein. It is a matter of fact as to whether the
efforts made by a commander to investigate crimes were sufficient to meet the standard of “necessary and
reasonable measures” within the meaning of Article 7(3). See, e.g., Blaski¢ Trial Judgement, paras 488-495. See
also the Tokyo Trial Official Transcript, 49, 846. Further guidance as to the duty to punish is provided by
Article 87, paragraph 3 of Additional Protocol I, which requires a military commander, who is aware that his
subordinates have committed a breach of the Geneva Conventions or the Protocol, “where appropriate, to initiate
disciplinary or penal action” against them. The ICRC Commentary to Additional Protocol I suggests that this action
may include informing their superior officers of the situation: “drawing up a report in the case of a breach, [...]
proposing a sanction to a superior who has disciplinary power, or — in the case of someone who holds such power
himself — exercising it, within the limits of his competence, and finally, remitting the case to the judicial authority
where necessary with such factual evidence as it was possible to find.”, see ICRC Commentary on the Additional
Protocols, p. 1023, para. 3562.

"% Prosecutor v. Miroslav Kvocka et al, Case No. IT-98-30/1-T, Judgement, 2 November 2001, para. 316.

"> Hadzihasanovic and Kubura Appeal Judgement, para. 154.

136 Krnojelac Trial Judgement, para. 95.
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(iii) Necessary and Reasonable Measures

76. The determination of what constitutes “necessary and reasonable measures” to prevent the
commission of crimes or to punish the perpetrators is not a matter of substantive law but of
evidence and depends on the circumstances surrounding each particular situation.'”’ This Trial
Chamber recalls the Appeals Chamber finding that “a determination of the necessary and
reasonable measures that a commander is required to take in order to prevent or punish the
commission of crimes, is dependent on the circumstances surrounding each particular
situation.”"*®A superior is not required to perform the impossible and will be liable for a failure to
take such measures that are “within his material possibility”."”> The theory of command
responsibility is based on existence of effective control, irrespective of de jure or de facto
qualification of the superior’s status. It follows that whether a superior had the explicit legal
capacity to take such measures is irrelevant if it is proven that the superior had the material ability
to act.'® These measures are such as can be taken within the material ability of a superior as
evidenced by the degree of effective control the superior wields over his subordinates.'®" This Trial
Chamber understands this to mean that necessary and reasonable measures are those suitable to
contain the situation at hand, namely to prevent and/or punish. It is well established that these
measures may vary from case to case.'® Relevant factors to consider include: whether specific
orders prohibiting or stopping the criminal activities were issued, what measures were taken to
secure the implementation of these orders, what other measures were taken to ensure that the
unlawful acts were stopped and whether these measures were reasonably sufficient in the specific
circumstances, and, after the commission of the crime, what steps were taken to secure an adequate

investigation and to bring the perpetrators to jus‘[ice.163

7" Hadzihasanovic¢ and Kubura Appeal Judgement, para. 33. The Appeals Chamber in HadZihasanovi¢ and Kubura

stressed that under the circumstances of the case, it cannot be excluded that disciplinary measures will be sufficient
to discharge a superior of his duty to punish crimes under Article 7 3) of the Statute. In other words, whether the
measures taken were solely of a disciplinary nature, criminal or a combination of both, cannot in itself be
determinative of whether a superior discharged his duty to prevent or punish under Article 7(3) of the Statute. See
also ibid. para. 142 (footnote omitted): “The Appeals Chamber recalls that the relevant inquiry is whether a
reasonable trier of fact could conclude that HadZihasanovic¢ took measures to punish the perpetrators which were
“necessary and reasonable” in the circumstances of the case, not whether those measures were of a disciplinary or
criminal nature.” See also Halilovic Appeal Judgement, paras 63-64; Blaskic Appeal Judgement, paras 72, 417;
Celebici Trial Judgement, para. 394.

Blaskic Appeal Judgement, para. 417. See also HadZihasanovic and Kubura Trial Judgement, para. 155.

Blaski¢ Appeal Judgement, para. 417, citing Celebici Trial Judgement, para. 395.

Strugar Trial Judgement, para. 372. See also Kordic¢ and Cerkez Trial Judgement, para. 443.

See Blaskic¢ Appeal Judgement, para. 72; Blaskic Trial Judgement, para. 335.

Blaski¢ Appeal Judgement, para. 72, referring to Aleksovski Appeal Judgement, paras 73-74; Celebici Appeal
Judgement, para. 206.

Strugar Trial Judgement, para. 378.
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III. GENERAL OVERVIEW

A. Introduction

77.  The events alleged in the Indictment took place against the background of the break-up of

the former Socialist Federal Republic of Yugoslavia (“SFRY”).'*

78. Between 29 February and 1 March 1992, the majority of the non-Serb population living in

165

the RBiH voted for independence. ™~ On 3 March 1992, the country declared its independence.166

By 7 April 1992, the European Community and the United States recognised RBiH as an

independent state,'®” and it became a member of the United Nations (“UN") on 20 May 199268

79. On 7 April 1992, the self-proclaimed “Assembly of the Serbian People in Bosnia and
Herzegovina” declared the independence of the “Serbian Republic of Bosnia and Herzegovina”,
later renamed Republika Srpska.'® Around this date, an armed conflict began between the forces of
that entity, which was supported by the JNA, and those of the RBiH."”” In May 1992, the JNA and
the VRS placed Sarajevo under siege.!”' Following a demand by the UN Security Council, the INA
formally withdrew from the RBiH on 19 and 20 May 1992.'"* The VRS continued the siege of

Sarajevo, which lasted for 44 months.'”?

B. The Emergence of the ABiH

80. On 8 April 1992, the RBiH Presidency established the RBiH TO Staff with a multi-ethnic
command composed of former JNA officers.'”* On 20 May 1992, the TO forces became the
ABiH."” The siege of Sarajevo, where the ABiH Supreme Command was headquartered,
negatively impacted the formation of the ABiH forces.'”® On 20 June 1992, President Alija

Izetbegovic proclaimed a state of war.'”’

164 Agreed Fact 24. See also Agreed Fact 84.

195 Agreed Facts 27, 30.

166 Agreed Fact 85.

167 Agreed Fact 28.

168 Agreed Fact 31.

199 Agreed Facts 25, 32.

170 Agreed Fact 33. See also PW-3, T. 1435-1437 (closed session).

"' Jovan Divjak, T. 2225.

"> Agreed Facts 88, 95.

'3 Jovan Divjak, T. 2225. A tunnel underneath the airport was dug which allowed food and supplies to come into the
city, Agreed Fact 106.

174 Agreed Fact 46; PW-3, T. 1440-1444 (closed session).

175 Agreed Fact 17; PW-3, T. 1200 (closed session).

176 PW-3, T. 1451-1452 (closed session); Alija Lon&ari¢, T. 8318-8319.

177 Agreed Facts 29, 47.
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81. The ABiH’s primary aim was the defence of the RBiH’s sovereignty and territorial
integrity.'”® However, the ABiH was unprepared to face the outbreak of the conflict because it
lacked professional personnel, weaponry and military equipment.179 An arms embargo was also
imposed by the UN Security Council on the former SFRY."® The VRS, on the other hand, had at its
disposal weaponry and equipment of the JNA."®" This exacerbated the imbalance between the

182

fighting forces and resulted in the military superiority of the VRS over the ABiH.""" As the conflict

erupted, the VRS also destroyed the infrastructure used for communication in central Bosnia.'®

C. The Conflict in Central Bosnia

82. VRS attacks elsewhere in the RBiH caused a massive influx of Bosnian Muslim refugees to
central Bosnia, in particular in the area of Travnik.'"®" In the summer of 1992, the fighting spread to

central Bosnia.'®

VRS forces captured a strategic communication facility on Mount Vlasi¢ and
launched attacks on the surrounding Villages.186 Both Bosnian Croats and Bosnian Muslims reacted
by setting up defensive lines in their respective villages and collaborating with each other in the

fight against the VRS.""’

83. At the end of 1992, tensions between Bosnian Croats and Bosnian Muslims rose and their
collaboration fell apart. In January 1993, the two former allies engaged in open conflict.'® As the
HVO blocked the borders of the RBiH with Croatia and the main roads, the ABiH was cut off from
supply routes."™ In spring 1993, both the ABiH and the HVO conducted numerous military

operations in central Bosnia.'” During these operations, the HVO to some extent received support

178 Agreed Fact 92.

' See PW-3, T. 1234, 1437, 1441-1442 (closed session); Haso Ribo, T. 6962-6963. See paras 128 et seq. infra.

180 Ex. 187, UN Security Council Resolution 713, 25 September 1991.

181 See PW-3, T. 1434-1437 (closed session). See also Ex. 186, Order of General Veljko Kadijevi¢ Concerning the
Relocation of Troops from Slovenia, 23 January 1991.

"> Vahid Karaveli¢, T. 7796-7797.

' Enver Berbi¢, T. 2376-2377; Jovan Divjak, T. 2227; Haso Ribo, T. 6962-6963; PW-3, T. 1450-1451 (closed
session), also testifying that at the beginning of the war in April 1992, in the broader area of Sarajevo, the VRS
“seized the database, [and] they also took away the coding documents that were in effect for the entire Yugoslav
People's Army at that time”, ibid., T. 1445-1447.

'8 Sinan Begovic, T. 482-483, 485-486; Saban Ali¢, T. 680; PW-2, T. 792. See also Ex. 80, Video Clip; Ex. 81, Video
Clip; Ex. 82, Transcript of Video Exhibit 81; Ex. 1179 and 1180, “Seasons in Hell” by Ed Vulliamy, pp 127, 139.

85 Sinan Begovi¢, T. 380.

"% Hasib Ali¢, T. 622, Sinan Begovi¢, T. 381-382, 490-491; Saban Ali¢, T. 637-638; Berislav Marijanovic, T. 912.

87 Berislav Marijanovié, T. 911, 940; Zdravko Pranjes, T. 998; Saban Ali¢, T. 637-638; Hasib Ali¢, T. 555, 622.

'8 Agreed Facts 91, 122. See also Ex. 191, Order of Milivoj Petkovi¢ Concerning Raising of Combat Readiness of
HVO Units, 15 January 1993; PW-3, T. 1472-1474 (closed session); Sinan Begovié, T. 489; Halim Husic, T. 7364-
7366.

18 Saban Ali¢, T. 673; Sinan Begovi¢, T. 490; PW-3, T. 1474-1475 (closed session); Ex. 192, Order Imposing
Blockade Between BiH and Croatia, 14 January 1993; Ex. 195 (under seal); Haso Ribo, T. 6963- 6966.

190 7dravko Pranjes, T. 999, 1005; Osman Fusko, T. 1135-1136; Asim Delali¢, T. 1707-1708, 1738-1739; Sinan
Begovic, T. 393-394. See also Ex. 306, Situation Report from BRITBAT, 27 April 1993; Ex. 267, Record of the
Military Security Service of the 306™ Brigade on the HVO Attack on Velika Bukovica, 26 June 1993.

Case No. IT-04-83-T 24 15 September 2008



from the VRS.™! Hence, while the ABiH fought on several fronts, central Bosnia was effectively
isolated from the outside world."”? This had serious humanitarian consequences for the local
civilian population.193

84. The United Nations Protection Force (“UNPROFOR”), deployed to the RBiH in the second
half of 1992, had the mission to facilitate a cease-fire between the belligerents and support the
delivery of humanitarian relief to the civilian population.194 As of April 1993, a British Battalion of

195

UNPROFOR attempted to facilitate a cease-fire in central Bosnia. ~ However, the conflict between

ABiH and HVO continued unabated.'*®

85. An agreement ending the hostilities between the ABiH and the HVO was reached in
Washington on 18 March 1994."7 As a result, the “Federation of Bosnia and Herzegovina” as a
political entity of Bosnian Muslims and Bosnian Croats was created.'”® On 22 July 1995, Alija
Izetbegovi¢ and the Croatian President Franjo Tudjman signed a joint declaration on a Muslim-

. . . 1
Croat defence against “Serbian aggression”. %

86.  In January 1995, the ABiH Supreme Command indicated two main military objectives for
the coming year: the capture of the so-called “Vozuca pocket” in central Bosnia, which was held by
Serb forces,”™ and the breaking of the blockade of the besieged towns of Srebrenica, Zepa and

Salrajevo.201

87. In the summer of 1995, the ABiH made several attempts to end the siege of Sarajevo.zo2 At

around the same time, the ABiH intensified military activities in the “Vozuca pocket”.*”> In

191 PW-3, T. 1281-1282, 1490-1491 (closed session); Alastair Duncan, T. 1970; Ex. 198, Order of Momir Tali¢ to
VRS, 6 June 1993; Ex. 294, Military Information Summary No. 39, 7 June 1993.

192 PW-3, T. 1281-1282 (closed session). The witness testified that in 1993 the ABiH forces were fighting on the
following fronts: Sarajevo 3" Corps), Tuzla ™ Corps), Biha¢ ;" Corps), and Herzegovina 4" Corps).

'3 Sinan Begovic, T. 490; Saban Ali¢, T. 679-680; PW-2, T. 792.

" Alastair Duncan, T. 1909-1912.

195 Ex. 284, Military Information Summary No. 38, 6 June 1993. See also Ex. 300, Military Information Summary No.
9, 8 May 1993; Ex. 301, Military Information Summary No. 20, 19 May 1993.

19 pw-3, T. 1282-1283, 1334-1335(closed session); Alastair Duncan, T. 1967.

97 Agreed Fact 91.

1% Jovan Divjak, T. 2200, 2297-2298.

199" Ex. 612, “Joint Defence Against Aggressor”, Oslobodenje Newspaper Article, 23 July 1995.

2% Sead Deli¢, T. 2710-2711, 2811-2813; Kadir Jusi¢, T. 2495-2496; Fadil Hasanagic, T. 2929-2930.

201 Sead Deli¢, T. 2842; Kadir Jusi¢, T. 2556, 2558-2559; Ex. 384, Directive for the Continuation of Offensive
Combat Operations, 5 January 1995, which indicates the tasks of the liberation of the Vozuca pocket and the lift of
the siege on Srebrenica, Zepa and Sarajevo. See also Ismet Alija, T. 4205-4206; Coordination Plan of ABiH
General Staff for August 1995.

202 Fadil Hasanagic, T. 3185-3186; Ferid Buljubasié, T. 5495; Ex. 494, Order of Rasim Deli¢ on Undertaking Combat
Operations, 17 July 1995; Vahid Karavelic, T. 7921-7922.

2% Fadil Hasanagic, T. 2954-2955. See paras 238, 395-396 infra.
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September 1995, the ABiH launched two successful operations, which forced the VRS out of the

. 204
Vozuca area.

88.  These events provide the background for crimes charged in the Indictment which are

described in more detail elsewhere in this J udgement.205

89. The General Framework Agreement for Peace in Bosnia and Herzegovina, also known as
the “Dayton Agreement”, was signed on 14 December 1995 and finally brought an end to the

conflict.?*
D. Conclusion

90. On the basis of the above, the Trial Chamber finds that an armed conflict existed on the
territory of RBiH during the time relevant to the Indictment and that the alleged crimes were linked

to such conflict.>”’

204 Sead Deli¢, T. 2751. See paras 285, 397-402 infra.

20 See paras 200 et seq. infra.

206 Agreed Fact 34; Ex. 48, General Framework Agreement for Peace in BiH, 14 December 1995.
07 See paras 200 et seq. infra.
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IV. STRUCTURE AND FUNCTIONING OF THE ARMY OF BOSNIA AND
HERZEGOVINA

A. Introduction

91. The ABiH was created out of the RBiH Territorial Defence (“TQO”) after the outbreak of
hostilities in mid-1992.%% Although initially founded as a multi-ethnic force composed of Bosnian
Muslims as well as Bosnian Croats and Bosnian Serbs, towards the end of the conflict the higher

ranks of the ABiH were almost exclusively occupied by Bosnian Muslims.*”

92.  During wartime, the Armed Forces of the RBiH consisted of two separate components: the
ABiH and the police, the latter being commanded by the RBiH Minister of Internal Affairs.*'° The
police could only exceptionally be subordinated to the ABiH for combat operations.211 The RBiH

Presidency exercised overall control as the Supreme Command of the Armed Forces.*"

B. The Presidency

93.  In peacetime, the RBiH Presidency was composed of a total of seven individuals, consisting
of two representatives of each of the three major ethnic groups—Croats, Serbs and Muslims—as
well as one additional representative of the remaining ethnic or minority groups.213 The President of

the Presidency was elected from among its members for a term of four years.214

94.  In wartime, an expanded Presidency could exercise legislative power adopting “decrees with
the force of law regarding issues from the competence of the Assembly” and included, in addition
to its ordinary members, the President of the Assembly, the Prime Minister and the Commander of
the ABiH Main Staff.*"> The Presidency as the Supreme Command of the Armed Forces could

216

order the mobilisation and engagement of both the ABiH and the police.” > While command and

208 Agreed Facts 17, 48. See also PW-3, T. 1200, 1228-1229 (closed session); Jovan Divjak, T. 2125-2126; Ex. 156,
Order of Ministry of Defence Renaming the TO RBiH, 23 June 1992.

209 PW-3, T. 1467-1468 (closed session); Jovan Divjak, T. 2144-2145, 2295-2297; Ivan Negovetic, T. 6845-6849.

210 PW-3, T. 1458-1459, 1460-1465 (closed session); Fadil Imamovié, T. 4081-4082; Ex. 9, Decree With the Force of
Law on the RBiH Armed Forces, 20 May 1992, Art. 2.

2 pw.3, T. 1463-1465 (closed session); Fadil Imamovié, T. 4081-4082; Ex. 1335, Decree Law on Amendments to
the Decree Law on the RBiH Armed Forces, 14/31 December 1993, Art. 2.

212 Agreed Facts 40, 50; Ex. 9, Decree With the Force of Law on the RBiH Armed Forces, 20 May 1992, Arts 8-9;
Jovan Divjak, T. 2128-2129; Sead Delic¢, T. 2830.

213 Zdravko DPuriié, T. 2065-2068; Jovan Divjak, T. 2126-2129; Vahid Karaveli¢, T. 7964.

** Jovan Divjak, T. 2126-2128.

25 Agreed Fact 42; Ex. 42, Decision on Ratifying the Revised Text of the RBiH Constitution, RBiH Official Gazette
of 14 March 1993, Art. 222; Zdravko Duri¢i¢, T. 2066-2069; Ismet Dedovié, T. 8238. When Rasim Deli¢ was
unable to attended the Presidency meetings, he sent one of his deputies to represent him, Jovan Divjak, T. 2140;
Ismet Alija, T. 4250.

216 Ex. 7, Decree With the Force of Law on Defence, RBiH Official Gazette of 20 May 1992, Art. 8; Ex. 9, Decree
With the Force of Law on the RBiH Armed Forces, 20 May 1992, Arts 6, 9(5), 21; Ex. 42, Decision on Ratifying
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control of the army remained the responsibility of the “senior officers of the units and
institutions”,”'” the Presidency retained overall responsibility for organisational issues and the
management of human resources.”'® The Presidency also had the power to accept new positions,
promotions and ranks, on proposal of the Commander of the Main Staff.'® The Presidency also

decided on the appointment or dismissal of the Commander of the ABiH Main Staff.?*

95. The President of the Presidency, being the Supreme Commander of the Armed Forces,
“sign[ed] the legal decisions of the Presidency [...] which relate to the Army and ensure[d] their
implementation”.**' During the period covered by the Indictment, the President of the Presidency

was Alija Izetbegovic.**

C. The ABiH Main Staff

1. Introduction

96. From 8 June 1993, the Main Staff was headed by the Commander and three Deputy
Commanders; one of the Deputy Commanders also held the position of the Chief of Staff of the
Main Staff.*** All the Corps of the ABiH were directly subordinated to the Commander of the Main
Staff.***

97. The Main Staff of the ABiH consisted of various administrations, such as the Security and
Intelligence Administrations, which oversaw the work of their counterpart services in the Corps and
subordinate units.”*> The Main Staff was renamed General Staff on 24 October 1994.%%° For reasons

of convenience, this body will be referred to as Main Staff throughout this Judgement.

the Revised Text of the RBiH Constitution, RBiH Official Gazette of 14 March 1993, Art. 222. See Ex. 22, Decree
Law on the RBiH Armed Forces, RBiH Official Gazette of 20 May 1992, Arts 8-9.
217 Ex. 9, Decree With the Force of Law on the RBiH Armed Forces, 20 May 1992, Art. 12; Ismet Dedovic, T. 8201.
218 Ex. 7, Decree With the Force of Law on Defence, RBiH Official Gazette of 20 May 1992, Art. 8. See Sead Delic,
T. 2837.
219 Alija Lon&ari¢, T. 8377-8378; Ex. 470, Proposal of General Deli¢ Concerning Promotion of Ranks, 25 July 1994.
220 Agreed Fact 41; Ex. 7, Decree With the Force of Law on Defence, RBiH Official Gazette of 20 May 1992, Art. 9.
*' Ex. 9, Decree With the Force of Law on the RBiH Armed Forces, 20 May 1992, Art. 10; Sead Deli¢, T. 2832-2833;
Vahid Karaveli¢, T. 7843.
22 Jovan Divjak, T. 2126-2128.
3 Ex. 154, Decision of Alija Izetbegovi¢ on the Organisational Structure of the Ministry of Defence and the ABiH,
18 July 1993, p. 3; Ex. 419, Decision on Organisational Chart of the ABiH, 18 and 24 October 1994. It appears that
in 1994, the Army Staff or planning organ was a separate body within the Main Staff, Kadir Jusi¢, T. 2548-2549,
2622-2624; Ex. 281, Order of Rasim Deli¢ to the Ministry of Defence and the Chiefs of Administrations,
16 February 1994.
Sead Deli¢, T. 2837-2838, also testifying that only Rasim Deli¢ as the Commander of the Main Staff could issue
orders to the Commanders of the six ABiH Corps. See Ex. 419, Decision on Organisational Chart of the ABiH,
18 and 24 October 1994.
Ex. 154, Decision of Alija Izetbegovi¢ on the Organisational Structure of the Ministry of Defence and the ABiH,
18 July 1993, pp 4-6. See also Vahid Karaveli¢, T. 7919-7920.

224

225
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98.  The Main Staff was located in various buildings in Sarajevo.””” Due to ongoing
communication problems in the besieged city, a major part of the Main Staff was relocated to
Kakanj, which is about 40 kilometres from Sarajevo, on 2 January 1994.7*® The Command Post in

Kakanj (“KM Kakanj”) was in operation until the conclusion of the Dayton Agreement in 1995.2%

2. The Commander of the Main Staff

99, Prior to 8 June 1993, Sefer Halilovi¢ was the Chief of Main Staff and as such the most
senior officer in the ABiH.*® At the time, Rasim Deli¢ held the position of Chief of the ABiH

Operations and Training Organ and was not involved in the operative work of the Main Staff.**'

100. Because there was discontent in the ABiH with Sefer Halilovi¢’s work, it was suggested to
Alija Izetbegovi€ to introduce a new position, the Commander of the Main Staff, which would be
superior to the Chief of Staff of the Main Staff.*** As a graduate of the Yugoslav Military Academy,
Rasim Deli¢ was eligible for “one of the highest-level positions”.23 3

101.  On 8 June 1993, from 11:00 onwards, the expanded RBiH Presidency convened in Sarajevo.
According to the minutes of the session, the first agenda item was entitled “Organisational and
Personnel Changes in the RBiH Armed Forces”.?** Alija Izetbegovic described Rasim Deli¢ as “our
best educated officer” and proposed him to the position of Commander of the Main Staff.>* After

236
0.

an adjournment, the meeting resumed at 14:0 At a subsequent point, although the exact time is

unknown, there was a unanimous vote with one abstention—that of Sefer Halilovic—n favour of the

237

proposal to appoint Rasim Deli¢ as ABiH Main Staff Commander.””" The evidence is inconclusive

as to when exactly Rasim Deli¢ was informed about his appointment. The minutes record that at the

26 Ex. 148, Decision of Alija Izetbegovi¢ on Reorganisation of the ABiH Main Staff, 24 October 1994, p. 2; Ex. 164,
Order of Rasim Deli¢ Renaming and Reforming the ABiH Main Staff, 30 December 1994, p. 2; Ex. 419, Decision
on Organisational Chart of the ABiH, 18 and 24 October 1994, p. 2; PW-3, T. 1278 (closed session).

*7 - Agreed Fact 52; Ferid Buljubasic, T. 5497-5498; Ismet Dedovi¢, T. 8167-8168.

28 Murat Softi¢, T. 1805-1806, 1873-1876; Kadir Jusi¢, T. 2545-2547; Nermin Pesto, T. 3428; Ismet Alija, T. 4116-
4117, 4186-4187, 4194; Ex. 279, Order of Rasim Deli¢ to all Administrations, 23 November 1993; Ex. 280, Order
of the ABiH Chief of Staff to the Chiefs of Administrations, 2 January 1994; Ex. 1357, Video Clip.

> Enver Berbi¢, T. 2373-2374, 2383.

>%" Osman Fusko, T. 1180; Murat Softi¢, T. 1834-1835; Vahid Karaveli¢, T. 7808.

1 PW-3, T. 1521-1522, 1638 (closed session); Agreed Fact 13.

22 PW-3, T. 1277, 1516 (closed session); Jovan Divjak, T. 2135-2136; Ex. 209 (under seal).

3 Ex. 765, “Arguments and Memories of War, Volume 1 (1990-1993)” by Fikret Muslimovié, pp 307-308; Kadir
Jusié, T. 2531-2532; Ex. 209 (under seal).

234 Ex. 315, Minutes of the 203" Session of the RBiH Presidency, 8 June 1993, pp 2-3. See also Agreed Facts 21, 97.

23 Ex. 315, Minutes of the 203™ Session of the RBiH Presidency, 8 June 1993, p. 5. See also Zdravko Puri¢i¢, T.
2074.

6 Ex. 315, Minutes of the 203" Session of the RBiH Presidency, 8 June 1993, p. 6.

7 Ex. 315, Minutes of the 203™ Session of the RBiH Presidency, 8 June 1993, p. 7. Zdravko Duricic¢ testified that the
voting took place “in the second part of the session”, but could not specify when the meeting ended, T. 2101, 2111.
Likewise, Ex. 354 (War Diary of Jovan Divjak, Entry of 8 June 1993) does not specify when the voting took place
but gives an account of the meeting: “1350-1400 Delivery and examination of proposals for staff changes, 1615-
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end of the session, Rasim Deli¢ was called in and that he expressed his gratitude to the attendants
for the trust that was vested in him.?*® Between 19:00 and 21:00, the decision of the Presidency was
communicated to a group of senior officers.”’ Vahid Karaveli¢, then a member of the Command of
the ABiH 1 Corps, testified that it was not until this moment that Rasim Deli¢ assumed his new
office.** On 8 June 1993, the RBiH Presidency issued a decision announcing the appointment of
Rasim Deli¢ as Commander of the Main Staff, with Stjepan Siber and Jovan Divjak as deputies.”*'

Rasim Deli¢ was introduced into his new post on the next morning.242

102.  The offices of the Commander of the Main Staff were located in the centre of Sarajevo.** In
1993, his Chef de Cabinet was Murat Softi¢. On 10 January 1995, Ferid Buljubasi¢ was appointed
to this position.244 The cabinet also included two secretaries, a spokesperson, a typist, drivers and

several body guards.245

3. Deputy Commanders

103. The Deputy Commanders of the ABiH were assigned specific duties. The Chief of Staff—
an office held by Sefer Halilovi¢ and later Enver HadZihasanoviéc—was a Deputy Commander.**®
The second Deputy Commander, Jovan Divjak, was responsible for co-operation with journalists,
UNPROFOR and the International Red Cross. His responsibility also included coordinating
logistics as well as organisational, mobilisation and personnel affairs.**’ The third Deputy

Commander, Stjepan Siber, dealt with, inter alia, the immediate security of Sarajevo.”*®

104.  Each of the Deputy Commanders was eligible to stand in for the Commander in the latter’s

absence.”*

1645 Informed that /illegible/commission for handover/?of duties/, 1650-1715 Discussion of /?commission/ with
Sefer /?Halilovié/, 1745-2030 Meeting of commanders’ collegium”; see also Jovan Divjak, T. 2248.

238 Ex. 315, Minutes of the 203" Session of the RBiH Presidency, 8 June 1993, p. 8; Jovan Divjak, T. 2255.

9 Vahid Karaveli¢, T. 7805, 7808-7811.

9 yahid Karaveli¢, T. 7810-7812.

21 Ex. 161, Decision of Alija Izetbegovic on the Restructuring of the Armed Forces Supreme Command Headquarters

and the Appointment of Rasim Deli¢, 8 June 1993; PW-3, T. 1312, 1521 (closed session); Ex. 211 (under seal).

Jovan Divjak, T. 2257; Ex. 355, War Diary of Jovan Divjak, Entry of 9 June 1993. A commission was formed to

assist in the hand-over, Ex. 315, Minutes of the 203™ Session of the RBiH Presidency, 8 June 1993, p. 7; Zdravko

DPuricié, T. 2110-2111; Jovan Divjak, T. 2248-2249.

23 Murat Softié, T. 1804-1806; Ferid Buljubasic, T. 5497; Vahid Karaveli¢, T. 7804; Ismet Dedovic, T. 8167.

24 Murat Softié, T. 1804; Ex. 815, Witness Statement of Ferid Buljubasi¢, 14 August 2007, para. 2. See Alija

Loncarié, T. 8314-8316.

Ex. 815, Witness Statement of Ferid Buljubasic, 14 August 2007, para. 3.

26 See paras 105-106 infra.

X7 Jovan Divjak, T. 2312-2313. See also PW-3, T. 1216, 1277-1279 (closed session).

28 Jovan Divjak, T. 2125, 2141-2142, 2312-2313. See also PW-3, T. 1280-1281 (closed session).

29 pw-3, T. 1511-1512 (closed session); Ex. 619, Regulation of Alija Izetbegovi¢ on the Structure of the General
Staff, 24 November 1994; Ex. 208 (under seal); Ex. 1226 Order of the Supreme Command Staff,
29 January 1994.

242

245
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4. Chief of Staff

105. The Chief of Staff of the ABiH Main Staff was in charge of the Command Operations
Centre (“Operations Centre”), Headquarters Administration and Combat Arms Administration.>* In
1994, the Chief of Staff also assumed responsibility for the Operative Planning Administration.”"
An order of Rasim Deli¢ of 29 March 1995 regulating the “command and control at the KM” states

that “[a]t a time when the Commander is absent from the KM, the Chief of Staff of the [ABiH]

exercises command and control. [...] The Chief of Staff shall exercise command and control by

using Military Police through the Administration organ at the KM” >

106.  After the appointment of Rasim Deli¢ to the position of the Commander of the Main Staff,
Sefer Halilovi¢ remained the Chief of Staff of the Main Staff.** On 1 November 1993, Halilovi¢
was replaced by Enver HadZihasanovi¢.”* The office of the Chief of Staff was initially located in

Sarajevo but moved to the KM Kakanj in early 1994.>

5. Operations Centre

107. In October 1994, the Operations Centre was integrated into the Operative Planning
Administration.”® In 1995, the Operations Centre was headed by Ferid Tabakovi¢, and Asim

257

Dzambasovi¢ was the chief of the Operative Planning Administration.”" The Operations Centre

was initially located in Sarajevo, but moved to the KM Kakanj in 19948

108. The Operations Centre was tasked with the daily monitoring of the military situation in the

field. To that end, it received rep