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in the case of

1. the Association of CitizenlOTHERS OF SREBRENICA,

established in Amsterdam,
2. [Name],

living in Vogo&a, in the municipality of Sarajevo, Bosnia-Herzegay
3. [Name],

living in Vogo&a, in the municipality of Sarajevo, Bosnia-Herzegay
4, [Name],

living in Sarajevo, Bosnia-Herzegovina,
5. [Name],

living in Sarajevo, Bosnia-Herzegovina,
6. [Name],

living in Vogo&a, in the municipality of Sarajevo, Bosnia-Herzdagay
7. [Name],

living in Sarajevo, Bosnia-Herzegovina,
8. [Name],

living in Sarajevo, llidza, Bosnia-Herzegovina,
9. [Name],

living in Vogo&a, in the municipality of Sarajevo, Bosnia-Herzegay
10. [Name],

living in Vogo&a, in the municipality of Sarajevo, Bosnia-Herzegay
11. [Name],

living in Sarajevo, Bosnia-Herzegovina,
appellants,

respondents in the incident,



hereinafter to be referred to as the Associatial.gappellants 1 through 11), [F] et al.
(appellants 2 through 11) and the Association (Bgmpesub 1),
lawyer Mr. M.R. Gerritsen, LL.M. in Amsterdam,

Versus

1. THE STATE OF THE NETHERLANDS (Ministry of General Affairs), established in
The Hague,

respondent,

plaintiff in the incident,

hereinafter to be referred to as: the State

lawyer: Mr. G.J.H. Houtzagers, LL.M. in The Hague

2. the organisation having legal personalitye UNITED NATIONS ,
established in New York, United States of America,

respondent,

hereinafter to be referred to as: the UN (singular)

who failed to appear.

The proceedings

By writ of 7 October 2008 the Association et alpapled against the judgment of the District
Court in The Hague of 10 July 2008 delivered togh#dies in the interlocutory claims
brought by the State that the court has no jurigdionith regard to the United Nations, as
well as claims petitioning for third-party interven or the joinder of parties. By statement of
appeal the Association et al. put forward 18 greunidappeal against the contested judgment.
The State contested the grounds of appeal byatsraent of defence on appeal and brought
an interlocutory claim petitioning to be allowediatervening party, or alternatively, as
joining party in the appeal of the Association leagainst the United Nations. The
Association et al. presented a statement of defenttes incident moving for the dismissal of
the interlocutory claims. On 28 January 2010 th#igsmgave arguments for their positions in
both the matter of the court’s jurisdiction and theident on appeal; the Association et al. by
its lawyer as well as by Messrs. A. Hagedorn, LL.JM.Staab, LL.M., and S.A. van der
Sluijs, LL.M., all lawyers in Amsterdam; and theat&t by its lawyer as well as by Mrs. K.
Teuben, LL.M., lawyer in The Hague; all basing tisehaes on memoranda of oral pleadings
submitted to the Court of Appeal. In conclusiorg garties requested judgment.

What's at issue in this case

1.1 Inthis case, the following is at issue. The Asaban et al. base their claims primarily
on the fact that in the East Bosnian enclave Sredtaen July 1995 genocide occurred,
that [F] et al. and the individuals whose interg¢isésAssociation represents (the
natural persons hereinafter also referred to asmtbthers of Srebrenica) are surviving
relatives of the men murdered by Bosnian Serbkismincident, and that the State and
the United Nations are liable toward them for tsslincurred by them, because they,
contrary to promises made and to other legal otiiga resting with them, failed to
prevent the genocide. The Association et al. sunetidhe UN and the State with
respect to this matter. In summary, the Associagtoa. primarily request to rule, (i)
that the State and the UN failed to meet theirgations toward the mothers of
Srebrenica, or alternatively acted wrongfully todvérem, (ii) that the State and the
UN must pay for the loss incurred by [F] et al.bwassessed by the Court at a later



1.2

1.3

point of time, and must pay an advance toward timepensation owing to them as
well as the legal costs.

In the proceedings before the District Court theg&brought an interlocutory claim
moving to be allowed as an intervening or, altevedy, joined party in the action
between the Association et al. and the UN. Simeltasly, the State brought an
interlocutory claim moving that the court has nagdiction in the case against the UN
with regard to the immunity from prosecution grahte the UN.

In its judgment of 10 July 2008 the District Coruted that it has no jurisdiction to
hear the claims against the UN, and that a decisitime incident concerning
intervention or joinder can be omitted. Summaititg Court based its decision on the
grounds that the UN has been granted absolute intyramd no rights can be derived
from any other (mandatory) standards pertaininigtiernational law (such as the
Genocide Convention or article 6 of the Europeanweation on Human Rights and
Fundamental Freedoms) to make an exception tortimatinity.

Assessment of the incident for intervention or joider

2.1

2.2

2.3

2.4

With regard to its petition to be allowed ompeal to appear as intervening or joining
party the State argued as follows. Pursuant tohbligations to the UN arising from
international law laid down in article 105 of thaitéd Nations Charter

(hereafter: the Charter) and Article 11, 8 2 o# @@onvention on the Privileges and
Immunities of the United Nations (regulated by At24 December 1947, Bulletin of
Acts and Degrees 1947, H 452, hereafter: the Cdiorgnthe State has an interest in
guaranteeing the UN’s immunity in this case by estihg the grounds for appeal put
forward by the Association et al. and, if the CafrAppeal finds that the UN should
not be granted immunity in this instance, by baibte to institute a legal remedy
against such judgment.

The Association et al. contested that theeStas an interest in intervention or joinder.
According to the Association the State is a pastihe proceedings as a co-defendant
already, and in that capacity can submit argumtenpdéead that the court has no
jurisdiction to hear the claims against the UN. @tlequirements laid down for
intervention or joinder are not satisfied eithegading to the Association et al.

The Court of Appeal considers as follows.r€hie question of intervention as defined
in article 217 of the Netherlands Code of Civil &dure if the third party (in this
case, the State) wishes to institute proceedingmsigone, or both, of the litigating
parties. From the interlocutory claim brought bg Btate and its motivation emerges
that there is no question of such a claim. Essgntthe State wishes to effect that the
Court of Appeal upholds the ruling of the Distr@burt, according to which it found it
has no jurisdiction to hear the claims againstihk This means that the interlocutory
claim for intervention must be dismissed.

There is question of joinder within the mearmh@rticle 217 of the Netherlands Code
of Civil Procedure if a third party (in this caslee State) joins in the proceedings to
assist one of the parties in defending its claimirag the other party. As the State
wants, as is clear from the preceding, the claimresg the UN to be dismissed on the
grounds of immunity from prosecution granted tolth¢, the interlocutory claim must
be assessed on the basis of the requirementsda faathe joining of third parties.
Joinder is not ruled out on the single ground thatparty whom the third party wishes
to join has not appeared in the proceedings. Neisheinder precluded by the fact
that the State was summoned by the Associatioh tetgether with the UN. The claim
by the Association et al. against the State analdim by the Association et al.
against the UN are independent claims existingregglg. The single fact that the
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State and the UN were summoned together doesgrofysihat the State became a
party to the proceedings instigated by the Assmriadt al. against the UN.

It is a prerequisite, but also sufficient foinder that the State has an interest in the
outcome of the proceedings because it may haveeqaesaces for the State, in law or
de facto. In this case the State argues rightthly it has a reasonable interest in a
Netherlands court not delivering any judgments wiaanflict with the immunity
granted to the UN according to Conventions to wiinehNetherlands is a party (as is
the case with article 105 of the Charter and aticB 2 of the Convention), because
in that case the State, to whom such rulings shiogldnputed under international law,
would violate its obligations arising from thosengentions. The State therefore has a
reasonable interest in explaining its interest edocourt of law and to defend why
that court should find it has no jurisdiction. Tingerest is not prejudiced by the
possibility that the prosecution is heard pursuararticle 44 of the Netherlands Code
of Civil Procedure. There are no good reasons WhyState should be able or allowed
to explain its position in the matter of the UNsmunity to a court of law strictly by
those means.

Assessment of the appeal in the principal case

3.1

3.2

3.3

3.4

In ground 1 the Association et al. argue that tistrdt Court wrongly assumed that
an advance to the amount of € 10,000 is claimeéyeds in fact it is a sum of

€ 25,000. This ground, as the State acknowledgesmas rightfully put forward. The
Court of Appeal shall assume therefore that [Fletlaim an advance of € 25,000 per
person.

In ground 2 the Association et al. argue that tisr@t Court interpreted (part of)
their defence (namely, against the State’s petitian the court has no jurisdiction)
wrongly, that is, in too restricted a sense. Theo&gation et al. argue that it is to be
expected that the State in the principal caseasgle with respect to its own liability
that not the State but the UN is to be held lidbighe events occurring in Srebrenica
in July 1995, after first having kept the UN outsaf the proceedings as a result of the
interlocutory claim concerning the court’s jurisiiim. Such behaviour on the State’s
part, combined with the fact that the survivingteles of the genocide victims would
then not have any recourse to legal redress idyegamanly and morally
unacceptable. In this case, the State preserawitienlightened self-interest as an
obligation under international law. According t@ tAssociation et al. the obligation
under international law was not established forghgose of evading the State’s own
responsibilities.

This defence does not hold. In the first placeitierlocutory claim concerning
jurisdiction cannot anticipate defences that migghbrought by the State in the
principal case against the claims instituted agdires State. Besides, it is not clear
how the State would evade its liability if anylietclaim against the UN would fail as
a result of immunity from prosecution. As considkabove, the cases against the
State and the UN are separate proceedings whitleadh be assessed on its own
merits, regardless of what is found in the otheeca

With ground 3 the Association et al. appeal agatmsDistrict Court’s finding that the
non-appearance granted against the UN does not tinaiatine District Court rendered
a (positive) decision on its international jurigtha. According to the Association et
al. non-appearance can only be granted against@mational organisation after
official testing by a court of law of its internatial public-law jurisdiction. This
defence fails. The question whether non-appeareaicde granted against a
defaulting defendant precedes and is independemhether a court has no
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3.6
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4.1

4.2

4.3

jurisdiction because the defendant is entitledrtmunity from prosecution. If a court
of law establishes that the terms and formalitieggfanting non-appearance against
the defendant have been duly observed, than it grast leave to proceed against the
defendant in default of appearance irrespectiib@fjuestion of jurisdiction. In other
words, international jurisdiction to hear a clasmbpt part of the formalities that must
be satisfied for a court of law to grant leave togeed against a defendant who is in
default of appearing.

In ground 4 the Association et al. appeal agalmsintotivation given by the District
Court in 5.3. In it, the District Court considerit the fact that the Minister of
Justice did not apply article 3a of the BailiffstA@s no consequences whatsoever on
the Court’s jurisdiction. As this judgment of theut is correct, the defence shall fail.
In so far as the Association et al. wish to ardua the Court should have ruled that
article 3a of the Bailiffs Act in this case doeg oonstitute an interest of the State for
the interlocutory claim, they do not acknowledgat titne Court did not base itself
upon this provision when it ruled that the Stateslbave this interest.

With ground 5 the Association et al. contest the€e decision that, in summary,
entails that the State has an interest of its awtsiargument that the Court has no
jurisdiction in the Association’s claim against ti8l. The grounds argued by the
Association et al. in connection with this the GafrAppeal has already considered
(under 2.4 and 2.5) and rejected. This ground fypeal is therefore denied.

In ground 6 the Association et al. argue that aiffiothe District Court in its
motivation under 5.7 considers that possibly thee&t defence against the claim
brought against it is out of order, the Districtu@todoes discuss (part of) that defence
in its motivation under 5.9. The defence fails hesgathe grounds adduced by the
District Court under 5.7 are correct and becaugedronly the State’s defence is
represented and does not support the Court’s judgme

In grounds 7 through 18 the Association et al. wdhous arguments appeal against
the District Court’s judgment that is has no jurisidn to hear the Association’s
claims against the UN. These grounds will be dedlt jointly.

Article 1l § 2 of the Convention lays down that thél, its property and assets
wherever located and by whomsoever held, shalyammunity from every form of
legal process except in so far as in any partiatdae it has expressly waived its
immunity. Pursuant to article 31 of the Vienna Cemyon of the law of treaties
(Bulletin of Treaties 1977, no. 169) a treaty shallinterpreted in good faith in
accordance with the ordinary meaning to be givathéaerms of the treaty in their
context and in the light of its object and purpddee Court of Appeal finds that in this
light the immunity referred to in article Il § 2 tfe Convention, which is indisputably
defined as broadly as possible, is clear and, denigig - amongst other things — the
considerations given hereinafter regarding arti€lg of the Charter, does not allow
any other interpretation than that the UN has lgganted the most far-reaching
immunity, in the sense that the UN cannot be brobgfore any national court of law
in the countries that are a party to the Convention

The Association et al. take the position that thestjon whether the UN has immunity
from prosecution should not be assessed on the baatrticle I, § 2 of the
Convention, but on the basis of article 105 of@marter, which provides that the UN
shall enjoy in the territory of each of its Membstgh privileges and immunities as
are necessary for the fulfilment of its purposesca@kding to the Association et al. the
immunity provided for under article 105 of the Cieatis more restricted than that
under article Il, 8 2 of the Convention, becausehenbasis of the former a court must
determine in each and every case brought befarkather the immunity invoked is
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5.1

5.2

necessary for the realization of the UN’s objeivEhe Association et al. adopt the
position that article 105 of the Charter has ptyooiver article I, 8 2 of the
Convention, because article 105 subsection 3 oCtreter provides that the General
Assembly may make recommendations with a view terdening the details of the
application of paragraphs 1 and 2 of article 108hefCharter, but that the Convention
has no scope beyond the higher-classed Charteedver, the latter is believed to be
confirmed by article 103 of the Charter, which pd®s that the obligations under the
Charter take precedence over the Members’ obligagmrsuant to other international
treaties.

The Court of Appeal does not share the Associaioi@w. In the opinion of the Court
of Appeal it is evident, for it appears from thensmlerations preceding the provisions
of the Convention, that the Convention and theesfdso article 11 § 2 of the
Convention, implement (amongst other things) atid5, subsection 3 of the Charter,
in the sense that article 11 § 2 of the Convenfigther substantiates which immunities
are necessary for attaining the objectives of tNe There is no indication that article
Il § 2 of the Convention goes beyond the scopenadtbby article 105 of the Charter
in this respect.

It would be of no avail to the Association et alyaay if the invocation of the UN’s
immunity was tested strictly on the basis of aetitD5 of the Charter, for the question
that needs to be addressed is not whether theativocof immunity in this particular
case in hand is necessary for the realizationebtijectives of the UN, but whether it
is necessary for the realization of those objestibhat the UN is granted immunity
from prosecution in general. The Court of Appeaveers the latter question without
doubt affirmatively with reference to the motivatim 5.7 hereinafter.

The conclusion from the above is that the UN istlextto immunity from

prosecution. However, as the Association et ali@rthe question is whether this
immunity should be surpassed in this case foritites of the Association et al. to
have access to a court of law laid down in artictd the European Convention of
Human Rights and Fundamental Freedoms (herein&@&fR) as well as article 14

of the International Covenant on Civil and PolitiBaghts (hereinafter: ICCPR). In
answering this question the Court of Appeal wikdaself on the assumption that
article 6 of the ECHR and article 14 of the ICCRIpIg to (the claims of) the
Association et al. For because the question whetieelMothers of Srebrenica fall
under Netherlands jurisdiction within the meanifiguicle 1 ECHR, or reside within
Netherlands territory or are subject to Netherlgadsdiction within the meaning of
article 2 ICCPR can not unequivocally be answenedtié affirmative, the Court of
Appeal finds that the right to a fair trial and tinght of access to a court of law it
entails is a matter of customary law, which camnveked independently of the
preceding provisions.

The European Court of Human Rights (hereinafter:Ebropean Court) has ruled in a
number of judgments delivered that the immunityrfrprosecution under
international law must be set aside under certatimstances for the right of access
to a court of law guaranteed by article 6 ECHR. Eheopean Court found that the
right of access to a court of law is not absoluterbay be subject to restrictions,
provided that those restrictions are not that émehing that they violate the essence of
the law. Moreover, according to the European Caurgstriction must meet the
requirement that it serves a legitimate goal, &ad it is proportionate to the goal
pursued. An important aspect when establishing kdréimmunity from prosecution
constitutes a permissible restriction is the qoestvhether the interested party has
access to reasonable alternative means to prtgeajhts under the ECHR
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effectively. Cf: European Court 18 February 199%him matter oBeer and Reagan v.
Germany, no. 28934/5 andWaite and Kennedy, no. 26083/94.

Contrary to the District Court the Court of Appdaes not believe that the European
Court departed from its ruling motivated aboveeantl2 in the cases Behrami v.
France, no. 1412/01 andSaramati v. France, Germany and Norway, no. 78166/01,
delivered 2 May 2007. In the cases of BehramiSaimati neither immunity from
prosecution of the UN before a national courtaa¥,Inor article 6 ECHR were the
issue. In those cases, the issue was whetherilzera case to answer in the matter of
the complaints brought before the European CouBddyrami and Saramati against a
number of separate countries. The European Couxt iway indicated that it
reconsidered or departed from its previous judgsieanthe cases @eer and Reagan
andWaite and Kennedy. In the cases dehrami andSaramati the European Court

did, however, make observations on the speciatipasof the UN within the
international community, which are also pertinentite present case. The Court of
Appeal will get back to this.

Neither does the Court of Appeal hold decisiha in the cases @eer and Regan
andWaite and Kennedy an international organisation was at issue whichliyeen
founded after the ECHR came into operation. Itug that the rulings of the European
Court in these cases were based, amongst othgstlon the motivation that it would
be incompatible with the objectives of the ECHRatsignatories to the Convention
could evade their responsibilities under the ECHRréinsferring powers to an
international organisation. However, the Court ppaal believes it is implausible that
this ruling implies that the single fact that atermational organisation has existed
longer than the ECHR is sufficient reason to beithat the co-signatories are
discharged from their obligation to guarantee funeatal rights under the ECHR.
Particularly in the case of (older) internationejanisations (like the UN) that
presumably will continue to exist for a long timet yhis would mean that part of the
rights guaranteed by the ECHR would be barred fappiication almost permanently.
Finally, the Court of Appeal believes that&etil03 of the Charter does not preclude
testing the immunity from prosecution againstcéeto ECHR and article 14 ICCPR.
Article 103 provides that in the event of a cartfbetween the obligations of the
Members of the UN under the Charter and theirgaiblons under any other
international agreement, their obligations untier€harter shall prevail. The Court of
Appeal is of the opinion that this was not intethtie allow the Charter to just set aside
like that fundamental rights recognised by intéoreal (customary) law or in
international conventions. The development ofrimadonal law since 1945, the year
the Charter was signed, has not stopped and sliowgreasing attention for and
recognition of fundamental rights, that cannotds®red by the Court of Appeal.
Moreover, as is clear from the preamble to thertéhand article 1 subsection 3 of the
Charter, the UN explicitly has as its purposegt@motion and encouragement of
respect for human rights and for fundamental foeesl It is implausible that article
103 of the Charter intends to impair the enforaetnoé such fundamental rights.

The preceding means that the Court of Appeklidsiown in the criteria worded by
the ECHR in the cases Béer and Regan andWaite and Kennedy will test whether

the invocation by the State of the immunity fromagecution of the UN is compatible
with article 6 ECHR. First of all, the Court of pgal is of the opinion that this
immunity serves a legitimate goal. The immunitynfr prosecution that States usually
grant to international organisations is a pradiie has been in existence for a long
time and aims to promote the effective operatibsuah international organisations.



5.7

5.8
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The Court of Appeal refers to the motivations gy the ECHR in the case Béer
and Regan under 5.3, which also apply to the case in hand.

With regard to the question whether the immunionfrprosecution of the UN is in
proportion to the goal aimed for in this case@uairt of Appeal postulates the
following. Amongst the international organisatidhe UN has a special position, for
under article 42 of the Charter the Security Cdunay take such actions by air, sea
or land forces as may be necessary to maintaiestore international peace and
security. No other international organisation siash far-reaching powers. In
connection with these extensive powers, which maglve the UN and the troops
made available to them in conflict situations maiten than not entailing conflicting
interests of several parties, there is a realthakif the UN did not enjoy, or only
partially enjoyed immunity from prosecution, th&lWould be exposed to claims by
parties to the conflict and summoned before natioaurts of law of the country in
which the conflict takes place. In view of the siéimity of the conflicts in which the
UN may be involved this might include situationsahich the UN is summoned for
the sole reason of obstructing any action undertddy the Security Council, or even
preventing it altogether. It is not inconceivaldiher, that the UN is summoned in
countries where the judiciary is not up to theuregments set by the ECHR. The
immunity from prosecution granted to the UN therefis closely connected to the
public interest pertaining to keeping peace afetgan the world. For this reason it is
very important that the UN has the broadest imtyymossible allowing for as little
discussion as possible. In this light the CourAppeal believes that only compelling
reasons should be allowed to lead to the conaiusiat the United Nations’ immunity
is not in proportion to the objective aimed for.

Essentially the Association et al. argue that starhpelling reasons apply in the
case in hand. First of all they argue that in tiaise very serious offences are involved,
to wit genocide. In their opinion the United Natsdmas not undertaken enough to
prevent the genocide in Srebrenica and therefeglaontrary to Article 1 of the
Convention on the Prevention and Punishneéihe Crime ofGenocide (Bulletin of
Treaties 1960, 32, hereinafter referred to as thieoGide Convention), which, in
summary, provides that genocide is a crime undernational law which the
Contracting Parties undertake to prevent and tispu Secondly, the Association et
al. point out that the UN, contrary to its obligats under article VIII, § 29 preamble
and under (a) of the Convention has made no pomgdor appropriate modes of
settlement of disputes arising out of contractstber disputes of private law character
to which the UN is a party. As a result thereasother way of obtaining redress than
by summoning the UN before a national, in thiseddstherlands court of law; that is,
so it was presented by the Association et al.

The Court of Appeal predisposes that it appreciditeserrible events the mothers of
Srebrenica and their relatives fell victim to, dhd suffering inflicted on them as a
result. The State has not refuted that genocide péace in Srebrenica; itis a generally
known fact. That the mothers of Srebrenica seetessdn a court of law for this is
wholly understandable. Not all is said by this, leoer. As has been considered
before, a substantial general interest is serveifJnited Nations is not forced to
appear before a national court of law. In thisdfief tension the pros and cons must be
balanced between two very important principlesa®f in their own right, of which in
the end only one can be deciding.

In the first place the Court of Appeal concludest tine Association et al.
acknowledge that it was not the UN that commitgedocide (cfnter alia statement
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of defence in the interlocutory claims of 6 Feby2008, p. 29). Neither can it be
inferred from the arguments put forward by the Asstion that the UN knowingly
assisted in committing the genocide. Essentidily, Association et al. blame the UN
for failing to have prevented genocide. The CofiAgpeal is of the opinion that
although this reproach directed at the UN is sa&ridus not that pressing that
immunity should be waived or that the UN’s invooatof immunity is, straightaway,
unacceptable. Besides, the Court of Appeal corsiderput forward before, that UN
peacekeeping operations will usually occur in asgasnd the world where a hotspot
has developed, and that a reproach that, althdwjti hot commit crimes against
humanity itself, the UN failed to act against iegdately, under the circumstances can
be latched onto too easily, which could lead touses The reproach that the UN
failed to prevent genocide in Srebrenica and tloeeeivas negligent is insufficient in
principle to waive its immunity from prosecutioneither is it deciding that in the
present case it is not argued that there is aigmest misuse in the sense referred to
above. If invocation of UN immunity was only sucsks if misuse were proved in the
case in hand, the immunity would be violated unptaday.

The next argument put forward by the Associatioal eis the absence of a procedure
which sufficiently safeguards access to a coulawf It was pointed out that the

UN has failed to make provisions as laid down iickr VIII, § 29 in the preamble
under (a) of the Convention for appropriate modesetilement of disputes arising out
of contracts or other disputes of private law cbtmato which the UN is a party. That
the UN failed to do so has been admitted betweempdhnties. Also, the State has
insufficiently refuted the Association’s reasonegusments that the ‘Agreement on the
status of UNPROFOR'’ does not offer a realistic afyputy to the Association et al. to
sue the UN. The Court of Appeal believes, howethat, it has not been established
for a fact that the Association et al. have no ssaehatsoever to a court of law with
regard to what happened in Srebrenica. In thegleste it has not clearly emerged
from the Association’s arguments why there woultibean opportunity for them to
bring the perpetrators of the genocide, and possisb those who can be held
responsible for the perpetrators, before a coudwfmeeting the requirements of
article 6 ECHR. If the Association et al. have dadtthis because the persons liable
cannot be found or have insufficient assets formemsation, the Court of Appeal
observes that article 6 ECHR does not guarantéevth@ever wants to bring an action
will always find a (solvent) debtor.

Secondly, to the Association et al. the courserioiging the State, which they
reproach for the same things as the UN, beforethe@dands court of law is open.
This course has indeed been taken by the Assatiatial. The State cannot invoke
immunity from prosecution before a Netherlands tofitaw, so that a Netherlands
court will have to give a substantive assessmetiietlaim against the State anyway.
This will be no different if in that case, as thes@ciation et al. say they expect — and
with some reason, cf the statement in the interocgedings in the first instance
instigated by the State under 3.4.8 — the Statgearthat its actions in Srebrenica must
strictly be imputed to the UN. Even if this defengg@ut forward (which the
Association et al. contest in anticipation anywehythe initiating writ of summons

nos. 347 and ff.), a court of law will fully dealtv the claim of the Association et al.
anyway, so that the Association et al. do havesactean independent court of law.
The above implies that it cannot be said in thiedhat the right of access to a court
of law of the Association et al. is violated if tb&l’s invocation of immunity from
prosecution is allowed. The Court of Appeal reterthe decision in the case of the
European Court of 21 September 192ed v. United Kingdom, no. 17101/90, which
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Ruling

shows that the European Court considers even fairlyeaching restrictions to access
to a court of law acceptable. There is no quegiicsuch far-reaching restrictions in
this case, as the Association et al. can hold &tegories of parties liable for the
damages incurred by the mothers of Srebrenica, lyadheperpetrators of the
genocide and the State. Seen in this light the Gdukppeal does not hold decisive,
although it regrets, the fact that the UN has nstigated an alternative course of
proceedings in conformity with their obligationsden article VIII § 29 in the
preamble and under (a) of the Convention for claasthis in order to waive the
immunity from prosecution.

The conclusion must be that there is no unacceptablation of article 6 ECHR or
article 14 ICCPR if a Netherlands court of lawhistcase upholds the immunity from
prosecution granted to the UN. The Court of Apgieals no reason to submit any
preliminary questions to the European Court ofidasfollowing the above the
grounds for appeal are all denied.

The District Court’s ruling shall be upheld. TAssociation et al. shall be ordered to
pay the costs of the appeal and the incidentalgaiogs as the party against whom
the matter is decided.

The Court of Appeal:

In the incident for intervention or joinder:

allows the State to join the United Nations asypgnining in the action;

disallows the application to be allowed to intereen

orders the Association et al. to pay the coste@ifncident, set at nil on the State’s
part;

In the Appeal against the District Court’s ruling of 10 July 2008:

upholds the ruling that was appealed against;

orders the Association et al. to pay the costt@fappeal, so far set at € 313 for
expenses and € 2,682 for lawyer’s fees on the’'Stsitée, and at nil on the UN'’s
side, and determines that these amounts must Bevtthin fifteen days of this
ruling, to be increased by the interest due asneddo in article 6:119 of the
Netherlands Civil Code from the expiry of the sfiediterm until the day on
which payment is made in full;

declares this ruling to be provisionally enforcealith regard to the order to pay
the costs.

This judgment was given by Justices A. Dupain, M.Alan-de Sonnaville and S.A. Boele,
and pronounced in open court on March 30, 2018emtesence of the clerk.

This is an unofficial translation, provided by theCourt, of the official judgment in the
Dutch language. Only the judgment in the Dutch langage is binding.



